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CHAPTER X 
CONTRACTS (Continued) 

§ 3. Consideration 

1. There must be a cause or consideration for a 

contract. 

2. Meaning of consideration. 

3. A consideration need not be adequate. 

4. A promise to pay another's debt without considera- 

tion is invalid. 

5. An agreement to accept part of a debt for the 

whole is void. 

6. Mutual fraud is a consideration. 

7. An illegal consideration cannot sustain a contract. 

8. The legal part of a divisible consideration can be 

enforced. 

9. The compromise of a criminal charge is not a valid 

consideration. 

10. Work or service is a consideration for a promise 

to pay for it. 

11. The worth of a part of an agreed service can be 

recovered. 

12. There can be no recovery for a voluntary service. 

13. A promise is a good cause or consideration for a 

promise. 
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14. A contract which cannot possibly be performed 

cannot be enforced. 

15. A contract resting on a consideration that has 

wholly failed cannot be enforced. 

16. Illustration of the principle. 

17. The consideration for changes in building contracts. 

18. Though a consideration be needed, proof may 

sometimes be omitted. 

19. When a moral obligation to pay is sufficient. 

20. A contract may be modified without a new con- 

sideration. 

1. There must be a cause or consideration for every 
contract. In other words, the law will not regard 
a person as having made a promise without a cause 
or consideration. A promise is not made for nothing. 
A negotiation or undertaking without a consideration 
is a naked bargain; and the promisor, even though 
admitting his promise, is under no legal requirement 
to perform it. In no case can a person be required 
to fulfil a promise or contract that is not based on 
a consideration. 

2. The word consideration has a peculiar meaning. 
It denotes some substantial cause for the promise. This 
cause may be one of two things — i. e., either a benefit 
to the promisor or an injury or loss to the promisee in 
consequence of the promisor's conduct or request. 
Thus, if A simply promises B to pay him a thousand 
dollars in three months, the promise is worthless in 
law, even if in writing, for the promise is merely 
voluntary and is without any consderation. 
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Why should A make such a promise; what does he 
get for it? Nothing. As nothing is received or ex- 
pected, the law protects him — even though he is so fool- 
ish as to make such a promise — against B*s atempt to 
enforce it. But a very slight advantage to one party, 
or a trifling inconvenience to the other, is a sufficient 
consideration to sustain a contract. 

To the above definition a fuller one may be given. 
Says Lawson: ''A consideration which will support 
a simple contract is some right, interest, profit, or 
benefit, accruing to one party, or some forbearance, 
detriment, loss, or responsibility, given, suffered or 
undertaken by the other." 

3. A consideration need not be adequate. A court 
will not inquire into the exact proportion between 
the value of a consideration and that of the thing 
to be done or given in exchange. But it must have 
some real value, and, though this be very small, this 
circumstance may, even by itself, and still more when 
strengthened by other facts, imply or sustain a charge 
of fraud. Again, courts will sometimes not require the 
fulfilment of contracts that are without fraud, and will 
give only reasonable damages to the person who seeks 
compensation from the other in consequence of his 
failure to execute his undertaking. 

Anson has presented forcefully another view of con- 
sideration worthy of notice. It is evidence of a 
contract. From this point of view adequacy plays 
a subordinate part. 

4. The way is now prepared for inquiring what 
classes of contracts rest on a valid consideration. As 
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a voluntary undertaking for which no consideration is 
to be received cannot be enforced, so, a promise to 
pay, without consideration, the debt of another is of 
this character, and void. A promissory note, there- 
fore, given by a widow for a sum due to her hus- 
band's creditor, is without consideration and cannot 
be recovered. Why should she pay it? She has re- 
ceived nothing. 

S. An agreement without consideration between a 
debtor and a creditor to accept at a future time, a 
part of a debt for the whole, is void. Of course, 
an actual acceptance of a part of the money due from 
a debtor in discharge of the whole amount, would be 
a lawful and binding transaction. But an agreement 
to accept at a future time, a 'part for the whole is of a 
different character. Why should the creditor give up 
a portion of his debt for nothing? To this rule there 
are many exceptions; for example, when the amount 
of the claim is disputed, of where mutual unsettled 
demands exist, or when the creditor receives some new 
benefit or advantage. A promise to accept less than 
the full amount of a doubtful claim is always 
valid. 

An illustration of practical value may be added. A 
sued B and C. Before the trial of the case A released 
C in writing in these words : " I hereby release C from 
all individual liability for the claim upon which the 
suit against B and C is based, so that, if I fail in 
recovering judgment against B, C is released from all 
liability." A failed to recover against B, and then 
brought a suit against C, who interposed this release 
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as a defense. It was ineffectual because it had been 
made without any consideration.* 

6. A note procured by fraud is generally worthless, 
and the door of justice is shut against its collection; 
but the mutual fraud of the parties to a note is a bind- 
ing consideration. Says an eminent jurist : " It is not 
the province of the law to help a rogue out of his 
toils. The rule is to leave the parties where it finds 
them." Thus, A, who feared bankruptcy, for the pur- 
pose of defrauding his creditors, gave his property 
to his brother B, taking four notes from him. As the 
transaction was a mutual fraud, B could not have 
escaped had A demanded the payment of either of 
the notes. As B could not set up his own fraud as a 
defense against the person to whom they were payable, 
neither could he make this defense against a bank that 
had taken one of them as security for a debt. 

7. The law will not sustain a contract founded on an 
illegal consideration, for such a consideration enters 
directly into the instrument and destroys its validity, 
because the law will not permit itself to be violated 
with impunity. For this reason a promisory note given 
in a gambling transaction in a state where gaming is a 
statutory offense is void, though it is negotiable in 
form and is transferred to an innocent holder or owner, 
who has given therefor value or money. Were such 
a note collectible by a third party the law which 
declares all gambling transactions void could be de- 
feated. For the same reason a promissory note given 
to a broker to cover losses incurred in a stock-gambling 

^ If A had added a seal to his signature the writing would have 
been effective. 
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transaction is void in all the states where such a con- 
tract is regarded as a wager.* 

8. If the consideration for a contract is partly legal 
and partly illegal, and no separation of the parts can be 
made, there can be no recovery of any part; but, if 
there are several distinct considerations, some of which 
are legal and some not, the legal portion may be re- 
covered. Thus, no one could once recover in Pennsyl- 
vania on a note given for a tavern reckoning exceed- 
ing twenty shillings, but if other legal items of account 
entered into the consideration these might be the sub- 
ject of a legal recovery.* 

9. In compromises the rule most applicable to them 
has been thus stated by Elliott: "The compromise of 
a claim which is asserted in good faith and of the 
validity of which the parties at the time entertain a 
doubt, and about which there is a bona fide con- 
troversy, is a valuable consideration and will support 
a promise or a contract." 

But the compromise of a criminal charge of a public 
nature is not a valid consideration for a contract. As 
an eminent English judge long ago rehiarked: "You 
shall not stipulate for iniquity." The reason is clearly 
one of public policy. Such a compromise ought never 
to be made, but often is for the sake of recovering 
a part of the loss. Not infrequeiitly a thief makes 
such a compromise, agreeing to return a part of the 
money, or the thing he has taken, provided that no 
prosecution shall be begun against him. The law is 

* Harper v. Young, 112 Pa., 418; Unger v. Boas, 13 Pa.. 601; 
Daniel on Neg. Instruments, 1 80^-808, p. 804 (Fifth Edition) , 
« Yundt V. Roberts, 5 Serg. & Rawle, 138. 
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less strict on this subject than formerly and to some 
extent has been changed by statute/ For example, a 
note given in settlement of a criminal prosecution for 
obtaining money or goods by false pretenses may now, 
by statute,* be enforced. But the promise of a payee 
of a note to prosecute the makers for forgery is il- 
legal, and cannot be enforced. As forgery is con- 
demned by statute, and as the crime cannot be com- 
promised, a note founded on a compromise of the un- 
lawful act is invalid. 

10. Any work or service rendered to, or for, a person 
on his request is a good consideration for a promise to 
pay for it. If no promise is made the law will imply 
one. In other words, it presumes that he has made 
such a promise, and will not permit him to enter a 
denial. The same rule applies to the payment for 
goods or property of any kind delivered to anyone by 
his request. 

Damages, liabilities or obligations arising from the 
promise of another are sufficient considerations for 
such promise although no actual benefit accrues to the 
promisor. Thus if a gift is promised and, relying on 
the promise, the promisee incurs a liability, the gift will 
be upheld. 

The privilege of naming a child is a valid considera- 
tion for a promise; Thus an old grandfather who 
promised to leave a legacy to his grandchild if he could 

^ Such a contract " is to tempt a mar to transgress the law and 
to do that which is injurious to the community." Collins v. Blan- 
tem, 3 Wilson. 350. Of course such an agreement must be worth- 
less, because the prosecution of criminals is the work of the state. 
{Nevertheless, a corporation or other defrauded party may, by with- 
holding evidence of the criminal's guilt, prevent, in fact, the state 
rom obtaining a conviction. 

* In Pennsylvania. 
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be permitted to change her name from Catherine to 
Harriet, forgot to give her the promised legacy in 
his will. But the court sustained and enforced the 
promise. 

11. Again, should A agree with B to work for him 
for a specified period, and, after working awhile, leave 
without good cause, can A recover anything for the 
service rendered? In some states A can recover what 
his service is worth, B having a right to set off or 
deduct the amount of any loss or damage he may have 
sustained; in other states A can recover nothing. 
Wherever A can recover anything this is not by virtue 
of his contract, for the reason that, having broken it, 
he cannot ask the court to enforce it. He recovers, 
if at all, on the ground of an implied contract; in other 
words, the law enables him to recover, after due con- 
sideration of all the facts, the worth of his service, 
whatever it may be, for the reason that it is just for 
him to receive so much. 

12. No person can make another his debtor against 
his will by a voluntary offer of work, or money, or 
goods; but when such an offer is accepted and 
the work, merchandise, or other thing is retained, the 
law generally will imply or presume that it was offered 
by the other party's request, and will imply his promise 
to pay therefor. Consequently, the law will require the 
promisor to fulfil his promise, unless it can be shown 
that the thing was a mere gift. 

13. A promise is a good cause or consideration for 
a promise, and this frequently occurs. For example, 
a promise to accept goods and pay for them is a good 



Digitized by VjOOQIC 



CONTRACTS 461 

consideration for a promise to deliver them. An 
illustration of this principle is an agreement by credi- 
tors with their debtors, whereby they are to receive 
a sum or dividend, or other thing, in discharge of 
their indebtedness. Such agreements are often called 
compositions. Usually, a fixed payment, or several 
payments, are to be secured to each creditor in propor- 
tion to the debtor's assets. In such a case each creditor 
signs the agreement, and the promise of the one is 
valid or binding on each and all of the others. 

This principle, that a promise is a good considera- 
tion for a promise, has sometimes been applied to 
subscription papers, the promise of each subscriber 
forming a good consideration for the promises of the 
rest. As the doubt concerning the liability of the 
subscribers is the want of a consideration, it may be 
remedied by affixing a seal to each name, or by affixing 
a seal which is declared in the instrument to be the 
seal of each one.* 

While voluntary subscriptions, regarded alone and 
tmsupported by anything, cannot be collected, the neces- 
sary consideration is usually found in the expenditure 
of money, doing work, or incurring some liability by 
the proimsee on the faith of the subscription. But if 
these things have been done prior to the subscription, 
it cannot be collected. 

In the way of more specific principles (i) the act 
of one who subscribes to the shares of a contemplated 
corporation is a mere proposition or offer which may 
be withdraw any time before the organisation. (2) 

* For forms of subscription see Vol. VI, Appendix, No. 8. 
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After the organisation is completed he is bound by 
virtue of the charter or statute authorising the cor- 
poration. Says Morawetz: "The validity of a sub- 
scription for shares depends upon the charter or statute 
under which it is made ; and, if the terms of the statute 
have been complied with, the subscription will be 
binding, although it will not be binding considered as 
a common law contract by reason of the absence of a 
legal consideration." (3) One who subscribes to raise 
a fund for charity, education, an improvement, and the 
like, may withdraw unless some act has been done in 
reliance thereon, like the purchase of land. (4) If 
such an act has not been done a subscriber is not 
bound, even though the terms of the subscription be 
complete, as the raising of a specified sum of money 
for a college. (5) Death before such an act is done 
operates as a revocation, and the subscriber's estate is 
not bound. 

14. No contract or promise can be enforced by a 
person who knew that its performance was wholly 
impossible. But he cannot defend himself by showing 
that the performance of his promise was impossible 
whenever by his own fault, or by his own personal 
misfortune, it cannot be executed. There are, how- 
ever, promises or contracts which, from their nature, 
must be construed as if the promisor had said, " I will 
do so and so if I can." For example, should A prom- 
ise to work for B for one year at twenty dollars a 
month, and, at the end of six months, be disabled by 
sickness, B cannot compel him to fulfil the contract, 
and A can recover his reward for the time spent in 
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B's service. A mere want of money is not regarded 
by the law as a legal impossibility. 

15. Lastly may be considered contracts in which 
there is a failure of consideration. If a consideration 
is given, apparently valuable and sufficient, but proven 
to be worthless before the contract is properly per- 
formed on the other side, the law does not require any- 
thing more to be done. Money paid on such a con- 
tract can be recovered (though without any increase 
or addition!^ as a compensation for the other's loss and 
disappointment. A consideration that has partly failed, 
but leaves a substantial, though much less valuable, 
consideration remaining, is a sufficient foundation for 
requiring the other party to fulfil his promise. He 
may then be sued on his promise, but is entitled by de- 
deduction, set-off, or in some way to an allowance or 
indemnity for whatever loss he may have suffered in 
consequence of the partial failure of the consideration. 

16. Another illustration of the failure of considera- 
tion may be given. A agreed to deliver to B some 
machinery, and took notes in payment. At the same 
time it was agreed that the ownership of the machinery 
should remain with the seller until the notes were 
paid. Before the time for pa3ring them arrived the 
machinery was destroyed by fire. As the consideration 
for the notes had failed before their payment, the 
maker was no longer liable. 

17. Another application of this principle may be 
mentioned. A difference sometimes arises when A 
undertakes to do something for B, for which A is 
to be paid a specified price. In executing the under- 
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taking A departs materially from B's direction. What 
are the rights of the parties? This question arises 
most frequently in building contracts, in which there 
is often some departure from the original undertaking. 
If B assents to the alteration he is bound as strongly 
as he would have been by the original contract. He 
may assent openly, by word or in writing, or by seeing 
the work done and approving it, or by silence, for 
silence in such circumstances would generally be 
equivalent to an approval. But, if the change were 
one that B had a right, either from the nature of the 
change, or from A's language concerning it, to sup- 
pose would add nothing to the cost, then no promise 
to pay an increased price would be inferred from 
cither an express or open approval. Generally, if A 
does or makes what B did not order or request, he can 
refuse to accept it, but when B does accept he must 
pay therefor. For example, should A choose to add 
something to B's house without his request, or make 
some alteration therein, B may retain the thing and 
yet not be liable to pay therefor, and A has no right 
to take it away unless he can do so without injury to 
the house. This rule would apply whether the addi- 
tion or alteration was large or small. Building con- 
tracts sometimes provide that B shall not pay for any 
alteration or addition unless it has been previously 
ordered in writing. Without such a provision B would 
be liable for any alteration he ordered, or voluntarily 
accepted after its completion. It is also sometimes 
agreed that, for any additions or alterations, the same 
rate shall be paid as for other work. The remark may 
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be made that the law would imply an agreement of this 
character if it were not made by the parties themselves.* 

18. Though a consideration is always required, in 
some cases the proof that one was given may be 
omitted on trial. The most common case is a promise 
in writing wherein a seal is added to the promisor's 
name. No consideration need be proved, because the 
law presumes there was one. Suppose that two writ- 
ings are similar in form ; one is sealed, the other is not. 
The law supposes or assumes that a sealed instrument 
is drawn with care, is of more solemn character than 
an unsealed one. The law, therefore, assumes or im- 
plies that there was a consideration in the one case, 
while in the other it must be proved. 

There are many principles of the law founded on 
reasons that grew out of conditions or circumstances 
that no longer exist. In the olden time, when people 
could not write their names perhaps, much less deeds 
and other papers, they used seals as proofs of their 
signatures. Every person had a seal of his own, and, 
whenever he used it, the writing was regarded as im- 
portant ; and in its preparation all the formalities were 
remembered, and especially the cause or consideration. 
Consequently, the law did not require any proof of a 
consideration in such cases. In modern times, while 
many an unsealed instrument is drawn with just as 
much care, and a seal conveys no special or distinctive 
mark or characteristic, as almost all seals are alike, 
nevertheless a different rule of proof applies to sealed, 
from that applied to unsealed, instruments. 

^For forms of building contract see Vol. VI, Appendix, No. lo. 
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19. A moral obligation to pay money is a good 
consideration for a promise to do so, whenever there 
was, in the beginning, an obligation to pay. Thus, the 
subsequent promise of one who has borrowed money 
of another and given his note therefor, which by lapse 
of time has ceased to be binding, can be enforced be- 
cause there was a good consideration for the first or 
original promise; namely, the money received from the 
lender. 

20. A contract may be modified by mutual agreement 
without a new consideration. Says the court in a case 
calling for the application of this principle : ** The con- 
sideration for the original agreement is imported into 
the new agreement, which is substituted for it. No 
good reason is perceived why the same principle does 
not apply to the recision of a contract." 

§ 4. Assent 

1. Parties to a contract must agree to the same thing 

in the same sense. 

2. When the assent must be given. 

3. Effect of accepting an offer on a condition. 

4. Assent may be inferred from circumstances. 

5. Assent is a question of fact. 

6. An accepted proposition that is to be put into 

writing is usually not binding. 

7. When assent has been given the contract cannot 

be altered without another assent. 

8. Offers on time. 

9. How long may an offer continue? 
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10. A consideration is not required to sustain an offer. 

11. An offer for a fixed time may be recalled. 

12. Illustrations of this principle. 

13. If no time is fixed the law presumes a reasimable 
\ time. 

14. Offers and replies by correspondence. 

15. An illustration of a bargain by correspondence. 

16. An offer cannot be turned into an acceptance. 

17. Rewards. 

18. A contract is binding from date of accepting offer. 

19. A contract may be made by telephone. 

I. To make a contract the parties thereto must agree 
to the same thing in the same sense. If this be not 
done the contract is not complete. Thus, on one occa- 
sion, a person offered to sell to another by letter a 
quantity of "good barley" at a specified price. The 
other replied, "We accept your offer, expecting you 
will give us fine barley and full weight." As the barley 
was not delivered, the buyer sued for the injury or loss 
he had suffered. On the trial of the case the evidence 
showed that the terms " good " and " fine " were well 
known in the trade, and meant different qualities of 
barley, and that there was not an acceptance of the 
offer of good barley. Consequently, nothing could be 
recovered. Again, a person sent an order to a mer- 
chant for a quantity of goods on well-defined terms of 
credit, and the merchant sent a smaller quantity on a 
shorter term of credit. The goods were lost by the 
way, and the sender having sued to recover for the 
amount, it was decided that he must bear the loss, as 
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there was no sale or contract between the parties. 

2. Usually the assent must be given at the time of 
making the offer. In many negotiations an agreement 
is immediately completed; or, if it is not, then both 
parties understand that the negotiations are at an end. 

3. Again, a person who receives the proposition or 
offer, and accepts it on any condition or with any 
change of terms, does not complete the contract un- 
less the party who made the offer assents to the modifi- 
cation. For example, in the case of a party who offers 
to buy goods at a named price, and specifies the mode 
of sending them, which is accepted, and the goods are 
sent as directed, and are lost on the way, the buyer is 
the loser, because the goods were his by the sale, which 
was completed by the acceptance of the offer. But a 
seller who should accept the offer, and in his acceptance 
make some modification of the terms, and then send 
the goods would be the loser, should they be lost, be- 
cause the contract of sale was not completed. 

4. Sometimes assent may be inferred from circum- 
stances. Thus, a contract in writing may be good 
though signed by one only, for the assent of the other 
may be inferred from his possession of the paper and 
other circumstances. Another illustration may be added 
— the placard of rules posted in factories for opera- 
tives. These are regarded as agreements or contracts 
with them, and may be enforced. Of course, an opera- 
tive in a mill is not bound unless he knew of them; but, 
when knowledge is proved, he is as clearly bound as he 
would have been by putting them into his hand at 
the time of employing him. Another example may 
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be given. A son was taken sick, and his father de- 
clared that whoever would take care of him should be 
well paid. This offer was made known to a person 
who was then attending him, and who continued his 
service, and after awhile demanded payment from the 
father. By thus caring for him the nurse was regarded 
as accepting the offer. Compliance with the proposi- 
tion, especially when no notice of acceptance is 
required, is the most significant evidence of ac- 
ceptance. 

A voluntary compliance with the terms of an offer 
by one who had previously declined them would render 
the acceptor liable. 

5. These illustrations are sufficient to show the na- 
ture of the principle of assent to a contract. They also 
clearly show that this is a question of fact that must 
be determined in each case. Have the parties assented 
or come together? In other words, have their minds 
met and thus completed their negotiation? If they 
have, then the law regards the assent as complete; 
otherwise, no contract has been made. 

6. Another important principle is that a proposition 
immediately accepted, but which is to be put into writ- 
ing, is usually not binding. Thus, on one occasion A 
met B accidentally, and said to him that he could sell 
coal as cheaply in Cincinnati as at Pittsburgh. B re- 
plied, saying that he would take a quantity at Cincinnati 
at a specified price, which was also the Pittsburgh 
price. A also said he must be paid in cash, and have 
security for the return of the barges that were to 
convey the coal. B replied, " Certainly," and prepared 



Digitized by VjOOQIC 



470 BUSINESS MAN'S LEGAL ADVISER 

a memorandum of the agreement and drew his chedc 
to A for the price of the coal. A said, " I will have 
the papers drawn to-morrow." B called on A the next 
d^y, a dispute arose, the agreement was not put ift 
writing, and nothing further was done. The contract 
was regarded as not completed. 

7. For the same reason, that when assent has been 
given to the terms proposed the contract is completed, 
they cannot be altered without another assent. In 
others words, a contract cannot be altered by the simple 
act of one party. There must be a second meeting of 
minds to change its terms. Thus, A agreed by written 
contract to carry coal for B from one place to another. 
B afterward wrote to A, proposing alterations in the 
quantities that were to be carried, to which A did not 
reply. The contract remained unaltered. 

8. We shall next describe offers made on time. 
Strictly speaking, every offer is of this character, but, 
in the large number of transactions, the offer and the 
assent or dissent are nearly at the same time. If one 
says, " I will send you this thing for a specified price," 
and the other answers, " I will take it," the assent is 
complete, and the contract is fully formed. But the 
answer follows the offer, and it cannot be actually at 
the same time. The offer, however, is regarded as 
continuing until the acceptance, if this is done at once. 
Though the party addressed pauses a moment or two 
to think about the offer, still his assent makes a con- 
tract, for the offer continues until it is withdrawn. 
How long does the offer continue? The answer is, 
a reasonable time; and what this is must depend on 
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the facts in each case. If the party addressed goes 
away and does not return for several days, and then 
says he will accept the offer, he is too late, unless the 
proposer, in his turn, assents. So he would be, 
probably, if he came the next day, or even the next 
hour. 

"An offer without more,*' says Justice Mitchell, "is 
an offer in the present to be accepted or refused when 
made. There is no time which a jury may consider 
reasonable or otherwise for the other party to consider 
it, except by the agreement or concession of the party 
making it. Until it is accepted it may be withdrawn, 
though that be at the next instant after it is made, and 
a subsequent acceptance will be of no avail." 

9. What is a reasonable time depends on the nature 
of the proposal and the situation of the parties. Oral 
evidence of known facts may be admitted to assist in 
determining what would be a reasonable time; but 
when a written proposition is to be accepted within a 
reasonable time oral evidence is not admissible to show 
that the parties agreed that the proposal should remain 
open for any specified time. 

An acceptance of an offer to sell real estate five 
days afterward was held to be within a reasonable 
time. 

The person making the offer may say how long the 
offer shall continue. He may say to the other, " I will 
give you an hour, or a day, or a week to make up your 
mind." Then the person to whom the offer is made 
knows the duration of the offer. He may avail him- 
telf of the specified period for making inquiry, and 
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if, within the time fixed, he expresses his assent, the 
contract is completed as effectually as if he had an- 
swered as soon as the offer was made. 

10. It has sometimes 'been said that the person mak- 
ing the offer cannot be bound whenever the assent has 
been delayed, even though a fixed time was given to the 
other, because there is no cause or consideration for 
continuing the offer. But, as an eminent law-writer 
has remarked, if one who makes an offer that is in- 
stantly accepted is not bound because there is no 
consideration, then it might be said that he would not 
be bound by an answer made within a specified time. 
No one doubts that an offerer is bound by an immediate 
acceptance, though he receives no consideration there- 
for. If this be true why does not the same principle 
apply to an acceptance that follows an offer in a 
second, or a minute or two, or even a longer period, 
not passing beyond a reasonable time or a time men- 
tioned by the proposer himself? 

11. However, an offerer who states a specified time 
for acceptance without a cause or consideration may, 
at any time before his offer has been accepted, recall 
it, and he may do this even if he gives no time. And, 
if he makes an offer that is instantly recalled, it can- 
not be accepted by the other party whatever may have 
been his intentions. 

12. Two or three illustrations may be given. In 
one of them a person was appointed an agent of a fire 
insurance company, with authority to take applications 
for insurance. An offer for insurance was made to a 
person, but was not accepted for nearly six months. 
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This was deemed too late. Undue delay in accepting 
an offer may be, and should be, treated as a refusal, 
and the proposer is not bound by a tardy acceptance. 
A proposal by letter remains a proposal for a reason- 
able time, and is then regarded as withdrawn. Both 
parties are interested in its acceptance, and both are 
expected to attended to the matter with reasonable 
diligence. In another case, B having agreed to build 
a house for A, made a contract with C for the ma- 
terials. As A owed money to B on account of the 
contract, he wrote a letter to C, saying, "If B gives 
you an order on me for the bill of materials I will ac- 
cept it and pay it." C took no action concerning the 
letter for more than two weeks and then he wrote a 
reply to A, reminding him of the fact that he had sent 
a letter indicating his willingness to accept an order 
for the materials he had furnished. At that time A 
had paid to B the full amount of his indebtedness to 
him. Two months afterward B gave C an order on 
A for the ptice of the materials. The delay was too 
great in acting on this order to make A liable for the 
amount. Surely C had no reason to suppose after such 
a long delay that A's offer was still open for accept- 
ance. Most offers, as we shall shortly see, are for 
very brief periods of time, or for an immediate ac- 
ceptance or refusal, and A doubtless supposed that, if 
C did not choose at once to accept his offer to pay the 
bill for the materials, or to become responsible for 
them, he expected to look to the buyer for his purchase 
money. Great confusion would indeed be wrought if, 
after making an offer of this kind, and delaying two or 
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three weeks, or perhaps longer, an acceptance could 
be sent binding the person who made the offer. 

One other illustration may be given. A railroad 
company desired to buy some land, and the owner 
stated in a letter that he would sell if his offer were 
accepted within thirty days. After twenty-five days 
the railroad company accepted the terms. The owner 
then declined to let the company have the land, having 
made up his mind that it was worth more. He main- 
tained that he had a right to withdraw the offer because 
nothing had been paid to him for the delay, but the 
court decided that his offer continued through the 
specified period unless it was withdrawn. Had the 
owner done this the railroad company could not after- 
ward have accepted his offer. But, after the offer had 
been accepted, the minds of the two parties had met, the 
contract was complete, and no withdrawal could be 
made. 

13. If the proposer fixes a time, or expresses his 
intention, then the other party knows exactly what 
it is. If no definite time is stated then the inquiry 
concerning a reasonable time is one of fact that or-^ 
dinarily must be decided by a jury. 

In applying ^is principle to subscriptions, how long 
is a person bound by a promise contained in a sub- 
scription? If no time is fixed and there is no express 
withdrawal, the court will look into all the circum- 
stances, and inquire what the parties actually under-> 
stood or intended, and endeavour to carry this inten- 
tion into effect. 

14. Lastly, may be considered offers and replies by 
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correspondence. Many contracts are made in this 
manner, cither by letter or by telegram. At what time, 
or by what act, is such a contract completed? If A 
writes to B making an ofifer, this is regarded as con- 
tinuing until it reaches B and during a reasonable time 
thereafter for accepting it. It may, however, be with- 
drawn by A at any time before acceptance, but is not 
withdrawn in law until a notice of withdrawal reaches 
B. Thus, should A in Philadelphia write to B in New 
Orleans, offering him a certain price for one hundred 
bales of cotton, and the next day alter his mind, and 
write to B withdrawing his offer, and the first letter 
should be received before the second, B has the right 
to accept the offer and by his acceptance bind A. 
Should B delay to accept until the receipt of thei 
second letter, A's offer would then be effectually with- 
drawn. It is a sufficient acceptance if B writes to A 
to this effect, and puts his letter into the post-office. 
The minds of the two parties have met as perfectly as 
if the acceptor had put his answer into the hand of 
a messenger sent by the offerer himself. The contract 
is properly held to be complete when the acceptor has 
mailed his letter of acceptance, for another reason, 
namely, the offerer contemplated and implied that the 
acceptor would manifest his intention in this manner. 
Offers by letter can be withdrawn or set aside by the 
quicker action of the telegraph. Thus, in the case just 
mentioned, should A, sending his first letter, telegraph a 
withdrawal of his offer to B, which reaches him before 
his written offer, his withdrawal would be effectual. 
But, if an offeree should accept and mail his offer, be 
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could not revoke it by a subsequent telegram saying 
that he declines the offer, even though this should 
reach the other party before the letter of acceptance. 
Sometimes the case has been put of an offer sent by 
letter in a sailing ship, and a withdrawal sent later in 
a steamer that has arrived first. In such a case the 
withdrawal would be effectuaL One can readily imag- 
ine cases in which, perhaps, parties who were dis- 
honest would deny receiving first the information sent 
last, but probably in most of them it would not be 
difficult to trace the sending of a telegram, the time it 
was received at the other place, its delivery, etc., to the 
party for whom it was intended. 

Though the postoffice is usually the agent of the 
sender of a letter, in the case of an offerer the post- 
office is his agent or servant both in sending his offer 
and receiving his reply.* Consequently, an acceptance 
is binding as soon as the letter is delivered to the post- 
office. 

1$. An illustration of a bargain by correspondence 
may be added. It related to the purchase of iron. 
A wrote to B, "We will take one hundred tons, de- 
livered [at a place mentioned] as early in the spring 
as the navigation will admit," and a further quantity 
at any time between two dates that were mentioned. 
To this B replied in a few days: "We will have no 
metal to deliver after the spring freshet, or, in case of 
no freshet in the river, in the canal immediately after. 
Therefore, it will be necessary for you to say what 

^ The rule is otherwise in Massachusetts. In Massachusetts an 
acceptance by letter or telegram is not complete until it reaches the 
offerer. This rule prevails only in that state. 
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quantity you will take on spring delivery." An ini- 
mediate answer was requested. In answer to this, A 
wrote that he would take a specified quantity if de- 
livered in a way described, or one hundred and fifty 
tons if delivered in another way. To this letter no 
answer was given, and A tried to recover damages 
for the non-delivery of the one hundred and fifty tons. 
;This was a request for a definite order, but the court 
decided that the contract was not complete without a 
further reply from B. The court declared that the last 
letter did not complete the transaction. It suggested a 
new proposal, and required another communication to 
complete it. It might not have suited B to furnish one 
hundred and fifty tons in the spring, and no one but 
himself could say that it would. He had not said so; 
he had left A's letter unanswered, and the transaction 
therefore was unfinished. 

1 6. A person who makes an offer cannot turn it into 
an acceptance. Thus, a sly old uncle offered by letter 
to buy his nephew's horse for thirty dollars, and added,' 
" If I hear no more about the matter, I consider the 
horse is mine." No answer was received ; nevertheless 
there was no meeting of minds and no contract, for 
only one mind had been active. 

17. Offers or rewards are often made by advertise- 
ment and, when acceptfed, are usually binding. Thus, 
the owners of a cure-all medicine — a carbolic smoke- 
ball — offered to pay £20 to any person who coMtracted 
influenza after having used one of their smoke-balls 
in a specified manner. A person followed the direc- 
tions, and, failing to receive the benefit expected, sued 



Digitized by VjOOQIC 



478 BUSINESS MAN'S LEGAL ADVISER 

for the offer and recovered. A case worth noting 
has been decided in Illinois. A person offered the 
following reward: "Harness stolen! Owner offers 
$100 to anyone who will find the thief, and another 
$ioo to prosecute him." Stimulated by the reward, 
the thief was caught and prosecuted, and the reward 
was claimed. This demand for the money cooled 
down the offerer immediately, and he resisted pay- 
ment, and, forsooth ! escaped, the court declaring that 
his advertisement was not an offer to pay a reward, 
but an explosion of wrath.* 

i8. A contract dates from the acceptance, and not 
from the time of the offer, and is regarded as made 
at the place of acceptance, and, therefore, construed 
or interpreted by the law of that place. But if it is 
to be performed at another place, usually it is inter- 
preted by the law of the place of performance. 

19. Contracts may be consummated by telephotiic 
conversation, as effectivdy as if the parties were 
standing face to face. Likewise a phonograph may 
be the means through which an offer may be made 
and its acceptance recorded 

S 5. Written Contracts and the Statutb ow, 
Frauds 

I. Some contracts must be in writing to comply with 
the statute of frauds. 

* a man's hotsse was burning, and he offered to give $5,000 to 
anyone who would brihg the body of hit wife out of the bulldinff, 
"dead or alive." She was rescued, and the reward was demanded. 
He was obliged to pay. He was not permitted to defend on the 
around that his words were merely an explosion of affection. It ta 
difficult to distinguish between the two cases: 
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2. The more important sections of the statute. 

3. A promise by an executor or administrator. 

4. A promise to pay the debt of another. 

5. Agreement in consideration of marriage. 

6. Agreement not to be performed within a year. 

7. Agreement concerning the sale of land. 

8. Nature of the writing required to satisfy the 

statute. 

9. The sale of goods. 

10. Application of the statute to a contract for the 

manufacture of an article. 

11. The statute does not apply to executed contracts. 

I. The law requires some contracts to be in writing. 
A statute relating to the subject was passed during 
the reign of Charles II. (1677), requiring this to be 
done for the purpose of preventing frauds and per- 
juries. It was supposed that a law requiring contracts 
to be put in writing and signed by the person who was 
to pay for the thing purchased, or to do the thing 
promised, would lessen fraudulent practices. Yet it 
has been remarked by those who understand the his- 
tory of this statute that, whatever may have been the 
intention of its authors, it has been the means of 
enabling persons to injure others in the way of openmg 
a most convenient door for not fulfilling contracts 
which were honestly made, but Ivhich they did not 
wish to execute. Many a contract made in good 
faith has not been enforced, because the breaker did 
not comply with the law, by putting it in writing and 
signing his name thereto. This statute shows how 
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very slowly the people learn the laws; for, though it 
was re-enacted in this country in the early times, yet 
there are many to-day who are not familiar with it, 
and consequently do not observe it. 

2. This statute has been enacted in nearly every 
state in the Union, with some changes. The prin- 
cipal provisions of the English statute re-enacted in 
this country, and to be considered here, are the fourth 
and seventeenth sections. The former provides that 
no executor or administrator shall be personally liable 
on any promise that he may have made ; nor any per- 
son on a promise for the debt or default or miscar- 
riage of another; nor shall any person be liable on 
an agreement made in consideration of marriage; nor 
shall any contract or agreement for the sale of lands 
or leasing of them that is not to be performed within 
one year from the time of making it, be valid, unless 
the agreement, or some memorandum or note of it, 
is in writing and signed by the party who is charged 
as having made it, or some other person lawfully 
authorised by him to sign the same. 

The seventeenth section provides that no contract 
for the sale of any goods, wares or merchan^se for 
the sum of fifty dollars, or more, shall be good, unless 
the buyer has accepted part of the goods thus sold and 
actually received them, or given something in the shape 
of earnest to bind the bargain, or in part payment 
or unless there shall be some note or memorandum 
in writing of the bargain made and signed by the 
parties to the contract or their agents. 

3. The first clause relates to the promise of an 
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executor or administrator. The duty of these per- 
sons, as is well known, is to settle estates. The law 
does not make them personally liable for any con- 
tracts made by them. They can, indeed, make con- 
tracts for which the estates they represent may be 
liable, but personally they are free. 

4. The next provision relates to promises to pay 
the debt of another. This provision has often been 
difficult to enforce. A person, of course, is liable on 
his own promise to pay for whatever he may pur- 
chase, but is he liable to pay for the debt, or default 
of another, unless there be an agreement in writing, 
as the statute requires? In such a case is the prom- 
ise to pay one's own debt, or to pay the debt of an- 
other? One may think that this question can be 
easily answered, but, in truth, it is often very diffi- 
cult to answer. For example, if two persons go to a 
shop and one buys and the other, in order to give 
credit, promises the seller, " If he does not pay you, I 
will,'' this is a promise to pay the debt of another, 
and is void unless it is in writing and signed by the 
promisor. But if he says, "Let him have the goods, 
I will be your paymaster," this is an undertaking 
for himself, and the law regards him as the actual 
buyer and the other only as his servant. Again, if B 
furnishes goods to C on A's express promise to pay 
for them, saying to B, "Let C have goods to such 
an amount, and I will pay you," the credit is given 
to A, and in that case C is not liable for them and 
A is the immediate debtor. The undertaking is said 
to be original with him and not a collateral one; 
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therefore, it need not be put in writing. Whether a 
promise is an original one to pay one's own debt, or 
a collateral promise to pay the debt of another, is a 
question of fact to be determined in each case. The 
cases calling for this application of the statute are 
numerous. 

Whenever the main purpose and object of the prom- 
isor is not to be responsible for the debt of another, 
but to serve some purpose of his own, his promise 
is not within the intent of the statute, although it 
form it may be a promise to pay the debt of another. 
If there be coupled an oral promise to pay the debt 
of another and also to do some other thing, the latter 
thing can be enforced at law, but not the promise to 
pay the debt. 

5. The clause relative to agreements made in con- 
sideration of marriage requires brief explanation. The 
promise to marry is not within the statute, but all 
promises in the nature of a settlement or advance- 
ment in expectation of marriage must be in writing.^ 

6. Another clause of the fourth section of the statute 
relates to agreements that may not be performed with- 
in a year. This does not apply to agreements which, 
at the time of making them, are understood by the 
parties to be fairly capable of completion within a 
year regardless of sky circumstances, although in 
fact their execution may extend far beyond that period. 
It, therefore, does not apply to a contract for per- 
sonal service for an indefinite period, or for a term 
of years, which will end with the death of the servant, 

>See Vol. IV, 1^6, pb 950. 
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for the reason that the contract may be fully per- 
formed within a year. Nor does it apply to any kind 
of contingent contract that may be performed with- 
in that period; for example, the payment of money 
on the return of a ship. 

Contracts that are to run for one year from the 
day following their execution are not within the stat- 
ute for the reason that, in computing the time frac- 
tions of a day are e^tcluded, also the first day and 
the last day. But if the excess be ever so little be- 
yond this, the statute applies to the agreement. 

7. Another clause relates to the sale of land, or 
an interest therein. The language here used is very 
broad, and includes within its scope all leases of real 
estate for any period no matter how short; but, in 
some states, leases having a period not exceeding one 
year are by statute declared valid, even though they 
are not in writing. It may also be remarked that 
it is not always easy to distinguish between an in- 
terest in land and a mere lease to use it for some 
special and temporary purpose; for example, to put 
hay or grain there, or to keep a wagon or implements, 
for a license need not be in writing, while an interest 
in land must be, to comply with the statute. With 
respect to fruits and nursery trees, the courts gen- 
erally hold that such contracts are not an interest in 
land, whenever the intention of the parties is to 
remove them at once, or within a short period. 

An oral agreement between the owners of adjoin- 
ing lands relating to the maintenance of a line fence 
between them is not within the statute. Nor is aj^ 



Digitized by VjOOQIC 



484 BUSINESS MAN'S LEGAL ADVISER 

agreement between them establishing a boundary when 
the true boundary is unknown or in dispute. 

An agreement for the sale of a fixture which is 
not a part of the realty does not come within the 
statute. Nor is the sale of a fixture that is gen- 
erally considered as realty which is to be severed 
by the seller and delivered to the purchaser. Such 
a contract need not be in writing; nor need an agree- 
ment between landlord and tenant for tbe removal 
of a building erected by the latter on the premises; 
nor a contract for the sale of growing crops. 

8. Next may be considered the nature of the writ- 
ing required to satisfy the staute. It need not be on 
a single piece of paper. If there are several letters 
from which a contract can be formed these are clearly 
sufficient for the purpose. Not infrequently a letter, 
or a series of letters, exists from which a contract 
can be made out. Whether there must be a consid- 
eration in writing or not is a disputed question, some 
of the courts holding that this must thus appear; 
others that it may be proved by other evidence. With 
respect to the signing this need not be technical or 
formal. If a party writes his name in the beginning, 
or in any part of the agreement with that intention, 
this will be regarded as a sufficient signing to satisfy 
the statute. Moreover, the signing is sufficient if 
printed or written with chalk, or any other material 
with which writing or printing can be legibly done, 
as the statute does not specify the use of any par- 
ticular material. An agent, of course, can sign for 
his principal. A signature by an agent will suffice. 
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The memorandum must contain the names of the 
parties and all the other essentials of a contract. 
Again, the records of a corporation, containing the 
terms of the contract and duly signed by the proper 
officer, are a sufficient memorandum to satisfy the 
statute. 

9. The seventeenth section relates to the sale of 
goods, wares, or other merchandise. The amotmt 
varies from thirty to fifty dollars in the statutes of 
the several states. To comply with this there must 
be a delivery and acceptance. For example, A meets 
B and agrees with him to purchase one hundred cords 
of wood for five hundred dollars. B sends the wood 
immediately to A. but, as the statute requires an ac- 
ceptance or actual receipt of a portion, A may return 
the wood if he desires without any reason; and, if 
there has been no signed written memorandum or 
actual receipt of a portion, B cannot recover his 
money. A delivery is sometimes said to be construc- 
tive. For example, the delivery of the key of a 
building in which property is contained; or, if the 
goods are in storage, the making of an entry by the 
direction or assent of the vendor on the books of the 
warehouseman; or the delivery and receipt of a bill 
of lading properly endorsed; or the pointing out of 
the thing if it is difficult of removal. It is said that 
delivery and acceptance are sufficient if there has been 
any transfer of possession or control of the property 
by the seller to which the purchaser has assented, 
whereby it is intended that it shall pass from the 
seller's possession into that of the buyer's. With 
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respect to earnest money it may be remarked that 
part payment may be of any amount which the one 
party may choose to pay and the other to accept. 

10. A contract to make and deliver an article is 
not within the meaning of the statute, but a contract 
to deliver a thing without any reference to its manu- 
facture at a future time is within its meaning. Says 
Parsons, after showing the difficulty in extracting, 
from the numerous and contradictory decisions, a 
rule: "A pure executory contract for the sale of 
goods, wares, or merchandises, is as much within the 
statute as a contract of present sale. A contract for 
an article not now the seller's, or not existing, and 
which must, therefore, be bought or manufactured 
before it can be delivered, will also be within the 
statute if it may be procured by the seller by pur- 
chase from anyone, or manufactured by himself, at 
his choice, the bargain being in substance as well as 
form, only that the seller shall, on a certain day, 
deliver certain articles to the buyer for a certain 
price. But, if the contract states or implies that 
the thing is to be made by the seller, and also blends 
together the price of the thing and compensation for 
work, labour, skill, and material, so that they can- 
not be discriminated, it is not a contract of purchase 
and sale, but a contract of hiring and service, or a bar- 
gain by which one party undertakes to labour in a 
certain way for the other party, who is thereupon 
to pay him a certain compensation; and this rule is, 
therefore, not within the statute."* 

» Vol. III., p. 60. 
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II. The statute does not apply to executed contracts. 
But an oral contract wkhin the statute, partly exe- 
cuted, will control the rights of the parties to that 
extent. 

§ 6. Payment 

1. Payment can be made only in cash. 

2. What is meant by a tender. 

3. What kinds of money may be tendered. 

4. Why not all kinds. 

5. Effect of tendering payment. 

6. A creditor cannot afterward take advantage of 

an informality. 

7. A lawful tender and payment into court is a good 

defense. 

8. A note or check is not absolute payment. 

9. Whether it is pa3rment is a question of intention. 

10. Is the note of a third person payment? 

11. A creditor should be diligent in collecting a check. 

12. When a check is not paid, a creditor can collect 

original debt. 

13. Application of money when the debtor owes sev- 

eral debts. 

14. Application by bank of a customer's deposit in 

payment of his note made payable there. 

15. Application of customer's deposit to note not made 

payable there. 

16. Bank cannot pay unmatured note. 

17. Nor apply trust money in pa3rment of his note. 
is. If note is endorsed bank must apply customer's 

deposit in pa3rment. 
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19. Unless the depositor has appropriated it. 

20. What can be done when the deposit is insuflScient. 

21. Who may make payment. 

22. Where shall payment be made. 

23. To whom shall payment be made. 

24. Effect of part payment. 

25. Effect of a discharge under seal of a debt partly 

paid. 

26. When payment is presumed from lapse of time. 

27. Payment in counterfeit money, 

1. Many questions have arisen concerning the mode 
of making payments. Parties may agree to any mode 
of payment they please.* The amount may be paid 
in money, or by a bill or note. Unless an agreement 
is made, the only payment known to the law is cash. 
This a debtor must pay when his debt is due, 
or at least he mu^ tender the amount due to his 
creditor. 

2. What is meant by tendering payment? It means 
ihe offering to one's creditor in legal money the amount 
due him. Not every kind of money can be used in 
making a tender. First of all, cash can be used for 
jthis purpose, by which is meant gold or silver. 

3. Silver coins, except the dollar, are a legal tender 
only to the amount of ten dollars, and the minor 
coins, the five and one-cent pieces, to the amount of 
twenty-five cents. There are many kinds of paper 
money and gold • certificates. Only one kind can be 
used in making a tender in all payments — ^the notes 

* For forms of bonds for paying money see Vol. VI, Appendix, 
No. 19. 
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issued by the United States Government, and ccwn- 
monly called legal-tender notes. National bat^c notes 
are a legal tender to the Government, and by one 
national bank to another, but cannot be legally ten- 
dered in payment of a debt by one individual to an- 
other. 

4. Why has not a national bank note the same 
legal-tender power as a United States note? Because 
Congress has declared what notes shall be a kgal 
tender and what not One may ask, is not a five- 
dollar bank note worth as much as a United States 
note of a similar denomination? Unquestionably, yet 
this does not endow it with legal-tender power, except 
id a limited degree, as already explained. 

5. If the proper kind of money is not selected and 
used by the debtor in making a legal tender, the law 
regards him as not having offered to pay his debt; 
and, if his creditor should sue him for the amount, 
he could not claim or d.eiend that he had paid it, or 
made a legal effort to pay it. On the other hand, 
when a debtor has offered to pay his debt in legal 
money, then his creditor, should he sue for the amount, 
could not recover the costs of his suit, but simply the 
money that was offered or tendered to him. 

6. Generally, if a tender be refused for any specific 
reason the creditor cannot afterward take advantage 
of any informality to which he did not object at the 
time the tender was made. A tender of a larger sum 
than is due may be made, but, should the debtor re- 
quire a repayment of the balance, the tender would 
not be good. Furthermore, there must be no con- 
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dition at the time of making a tender, not even that 
it shall vbe received as the full amount due; nor can 
a receipt in full be demanded, but a receipt for the 
amount tendered or paid may be. 

7. If a creditor declined to receive the amount ten- 
dered by his debtor and was sued, he might tender 
the amount he thought due to a proper officer of the 
court; and if the judgment against him were not for 
for a larger amount the costs of the action would be 
thrown on the plaintiff. 

8. A note or check given for a bill or other obliga- 
tion is not an absolute pa3rment. It is of no higher 
character than the note itself, which is not money 
Again, a note given after the accounts between two 
parties have been settled is evidence of the settlement, 
but not payment of them. But, in every case, it is 
payment provided the parties agree that it shall be. 
Unless such an agreement is made the note or check 
is conditional payment only, and remains so until the 
note or check is paid. When this happens then the 
bill for which the note or check was given is paid, 
but not before. 

9. Whether the note, check, or other instrument 
is to be considered as payment or not is a question 
of intention. Unless this is clearly proved the in- 
strument does not operate as payment. 

10. Is the note of a third person, transferred to 
a creditor, payment of the debtor's debt? It is pre- 
sumed to be pa3rment when this is understood by the 
parties as shown by the creditor's giving the debtor 
credit for the amount. A debtor who endorses such 
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a note is liable simply as an endorser, and he can be 
held only in that capacity. 

11. A check is often given in settlement of an obli- 
gation. On such an occasion the receiver has a dis- 
tinct duty to perform. He should present it within 
a reasonable time to the bank on which it is drawn 
for payment. If this is not done, and the bank should 
fail, the holder of check would be the loser. The 
debtor has given him an order on a bank in which 
he has money, which it is the creditor's duty to col- 
lect within reasonable time. It is not reasonable to 
hold the debtor always liable for the money. 

12. When the check or note thus given is not paid 
<m due presentation, the creditor can collect the or- 
iginal debt if he desires, as this remains against the 
debtor as if no note or check had been received. 

13. If one owes several debts to his creditor and 
makes a general payment, the question sometimes 
arises how shall the money be applied? First, the 
debtor can designate how it shall be, and if he does 
not, then the creditor can apply it to whatever debt 
he pleases; if he makes no application then the law 
has established some rules. These are, first, if the 
debts bear interest and none has' been paid, the money 
must be applied first to that and then, if a balance 
remains, to the principal. If there are several items 
the money must be applied to the oldest. Again, if 
there are several claims secured in different ways, the 
law applies the money to the oldest secured claim ; 
and if a surety is holden on this he also may insist 
on this application of the money, and should the 
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amount be sufficient he would be discharged. The 
money will not be appropriated in the way most advan- 
tageous to the creditor to the loss or injury of a 
surety; on the other hand, he cannot require a general 
payment applied to the last debt on which he may 
be the holder, regardless of the interests of the 
creditor. 

The general rules that apply to debtors and credi- 
tors in making payments apply only to voluntary, and 
not to involuntary pa3rments determined by law. In 
these the application varies with the circumstances of 
each case. 

14. The application by a bank of funds in its pos- 
session belonging to the maker of a note payable there 
may next be considered. In most states such a direc- 
tion in a note is regarded very much like a check. 
It is an imperative order to pay the note. By the 
Negotiable Instruments Law, "where the instrument 
is made payable at a bank, it is equivalent to an order 
to the bank to pay the same for the account of the 
principal debtor thereon." 

15. In other states to such a note a different rule 
iapplies. The bank may exercise its discretion in 
pa)ring it. The bank may take the risk of collecting 
ihe note, and permitting the depositor to withdraw his 
deposit. In most states banks pay, when depositors 
have sufficient funds, and are protected by the law 
in so doing. In the smaller number this right or duty 
is withheld from them. 

16. In no case, except that of insolvency, can a 
bank pay an unmatured note of a depositor. 
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17. Nor can a depositor of trust money, which is 
known by the bank to possess this character, though 
deposited in an individual name, be applied to the 
payment of the depositor's obligation. 

18. In some of the states, if the note has been en- 
dorsed or guaranteed, the bank has no discretion, and 
must apply the maker's deposit on his obligation, 
though a neglect or mistake to do so does not relieve 
the maker from payment. This is quite similar to 
the rule that requires a creditor who has the means 
for paying his debt to apply it in this manner. The 
note is in effect a draft or order on the bank in 
favour of the holder and discharging the endorser. 
This rule, however, does not apply to a note payable 
at a bank and presented there after its maturity. Its 
payment is not required for the protection of the en- 
dorser. If, therefore, no application of the depositor's 
money is made, the endorser is not discharged. Gen- 
erally, a bank declines to pay a note that is presented 
overdue, but no prohibitory rule against doing so has 
been established except in those states, a few in 
number, in which a bank is forbidden from pay- 
ing the notes of its depositors without specific direc- 
tion.* 

19. When a depositor has made a special applica- 
tion or appropriation of his deposit, and has notified 
the bank of his action, it cannot charge off a note 
against his deposit, for a man may do what he will 
with his own so long as he retained control over it. 

20. Again, if the maker's deposit is insufficient for 
^ See X Daniel, on Neg. Inst., Sec. 326b, for authorities. 
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this purpose, must the bank apply it in part payment 
of his obligation? Perhaps the same rule should be 
applied to a note that is applied to a check — the deposit 
can be paid whenever the holder is willing to receive 
the same. 

21. The tender must be made by the debtor or per- 
sons whose duty it is to act, or by his agent, or legal 
representative, and not by a mere stranger or in- 
termedler, but a person financially interested in the 
discharge of a debt security, or the like may make 
a valid tender. Even a tender by a stranger is ef- 
fective followed by its ratification by the debtor. 

22. Next may be considered the question, where 
shall payment be made? In promissory notes the 
place of payment is often mentioned. If the maker 
of a note is at the place mentioned during business 
hours of the day of payment, and the creditor is not 
present, all persons who have endorsed it are dis- 
charged, but the maker will remain liable. There- 
after the debt will be regarded as payable at the 
payee's residence, or wherever he may be found by 
the maker. The maker's liability is the same as it 
would be on a note payable on demand, having no 
place of payment specified. If no place of payment 
is mentioned payment must be made at the residence 
or place of business of the creditor. It is not the 
creditor's duty to find his debtor and demand pay- 
ment; on the other hand, the debtor must find the 
creditor and pay him. 

23. Next we may inquire to whom, besides the prin- 
cipal creditor, may payment be made. First, we re- 
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mark, to an attorney who is employed to collect the 
debt. This, however, does not necessarily justify pay- 
ment to the attorney's agent. Second, payment may 
be made to any agent of the creditor who is author- 
ised to receive payments in the ordinary course of 
business, or to a person who appears to be author- 
ised to do the creditor's business, whom the creditor 
permits to assume such appearance. Third, payment 
may be made to a trustee, or to one of several ex- 
ecutors. Fourth, to one of several partners. Pay- 
ment may be safely made to one after the other part- 
ners have forbidden the debtor to pay him. 

24. What is the effect of part payment? If this ia 
made before a debt is due and received by the credi- 
tor by agreement that it shall be in full discharge, 
it is effective. The receipt also of something beside 
money in satisfaction of a debt, though apparently 
inadequate in value, is a good payment. So is the 
acceptance of a new security, even though for a less 
amount, taken by agreement in full payment of the 
debt. 

25. Again, when only a part of a debt is paid in 
money and the creditor gives a discharge, under seal, 
of the whole debt, he cannot collect the balance. In 
some states it has been questioned whether, if such 
a discharge or receipt is given without a seal, the 
debt is paid. The reason is that a payment of only 
part of the money cannot properly be deemed a con- 
sideration for the discharge of the whole debt. But 
a release or a receipt therefor under seal by the credi- 
tor, even though it be of a part for the whole, will 
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be effective, and, in some states, even though the 
receipt is not underseal, discharges the debt. 

26, After twenty years, if nothing appears to the 
contrary, the presumption of payment arises. And a 
jury may infer payment from circumstances within 
that time. It may arise from the possession by the 
debtor of the evidence of his indebtedness. 

27. Payment in counterfeit money is not good, and 
will not discharge indebtedness if both parties were 
ignorant and payment was made in good faith. But 
if the bank that issues the money receives it, the 
loss must be borne by the bank on account of its 
negligence, whenever the debtor acted innocently in 
making payment. A creditor thus receiving counter- 
feit money should give notice within a reasonable 
time that the money was counterfeit, otherwise he 
will be concluded by the payment. 

§ 7. Interest 

1. What is usury. 

2. Penalty for taking more than the legal rate. 

3. The tendency is to diminish the penalty. 

4. Double ground on which interest may be de- 

manded. 

5. On what debts interest is allowed. 

6. The same subject. 

7. When interest begins on a note payable on demand. 

8. Modes of escaping usury. 

9. Notes purchased. 

10. Difference between discount and Interest. 
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11. The legal rate when parties live in different places. 

12. What rate can be collected when no place of pay- 

ment is specified in a note. 

13. Interest on notes and other obligations paid in 

instalments. 

1. Interest means the payment of money for the 
use of it. In most civilised countries this is regu- 
lated by law. It declares how much money may be paid 
and received as a maximum for the use of money. 
This is called legal interest If more is paid, or an 
agreement is made to this effect, it is called usurious 
interest. By interest, therefore, is commonly meant 
legal interest, and by usury, usurious interest. For- 
merly the regulations concerning the rate of interest 
were more strictly enforced than they are at the 
present time. 

2. When more than the legal rate is taken, as both 
are parties to the transaction, neither ought to suffer 
in consequence of the conduct of the other. This 
feeling has become so general that only now and then 
does a borrower attempt to enforce the law against 
the lender, knowing that public sentiment is opposed 
to his action. 

3. The tendency of the law has been to diminish the 
penalty for taking usury. There was a time when 
the lender forfeited all the interest as well as the prin- 
cipal whenever he made a loan of a usurious char- 
acter. Now, the penalty, in most states where a 
usury law exists, is only the forfeiture of the inter- 
est, or of the excess beyond the legal rate. 
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The provision of the National banking law is pecu- 
liar. A bank may take any rate prescribed by the 
state where it is located; and where no rate is fixed 
it is limited to 7 per cent If it has taken more than 
the proper rate the borrower may recover " twice the 
amount thus paid"; if more than the proper rate 
is to be paid the entire amount of interest is for- 
feited. 

4. Interest may be due and demanded by a credi- 
tor, either "because the debtor has agreed to pay it, 
or because the creditor has sustained a loss through 
the debtor's withholding money that is due. Indeec^ 
it is a well-known rule of law that, whenever money 
is withheld which is clearly due, the debtor is regarded 
as having promised legal interest for the delay. The 
usage of trade and the customary course of dealings 
between parties have great influence in these matters. 
Thus, in New York, the courts long ago decided that 
a buyer who knew that it was the uniform custom 
of the seller to charge interest after six months on 
articles sold without payment could be compelled to 
pay interest after that date. 

Interest can only be demanded on contracts in 
cases specified by statute or by a special promise to 
pay interest. Such a promise can be inferred from 
circumstances, or the particular mode of dealing 
adopted by the party, or the usage of trade. A cus- 
tom to charge interest on account after maturity does 
not generally create an implied contract to pay it 
unless the debtor knew of the custom. 

5. Tn general, interest is allowed on a debt that is 
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due by a judgment of a court; and on a settled ac* 
count, from the day of settlement ; on goods sold, from 
the time of the sale, if no credit has been given, and, 
if there has been, from the day of expiration of the 
credit ; on rent, from the time it is due ; also on money 
paid to another or lent to another, from the time of 
paying or lending it. 

6. Many questions have been raised with respect to 
the collection of interest on various kinds of debts. 
Besides those mentioned a few others may be noticed. 
For example, a city is not liable for interest on its 
bonds after they have matured, provided the funds 
are ready to meet them at maturity. It is not re- 
quired to seek the holder and tender to him the money. 
On the other hand, it is his duty to demand payment 
of the obligation at the time fixed for its payment. 
If he does not there is no reason why the city should 
be required to pay continuing interest. 

7. It sometimes happens that money is due, but 
is not payable. Thus, the money on a note payable 
on demand is always due, but it is not payable until 
the holder demands it ; and does not draw interest until 
he has demanded payment. But a note payable at 
a fixed time carries interest from that date whether 
it is demanded or not. 

8. There is no special form or expression neces- 
sary to make a bargain usurious. Formerly, when the 
usury laws were more generally enforced than they 
are now, there were various methods adopted for 
evading the law. One of the most frequent ways 
in borrowing from banks was to agree that a con- 
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siderable portion should remain on deposit. The effect 
of this was really to borrow a much smaller sum 
than that on which interest was paid. It was very 
difficult to trace usury in this proceeding. Another 
common way was to solicit a loan through another 
person to whom a commission was paid, which was 
divided between the solicitor and the lender. In this 
way the lender received a larger sum for the use of 
his money than the rate of interest specified. 

9. Often this question had been raised on a note 
sold to a third person. Of course, the owner has 
a good right to sell it for any price he pleases, and 
when this is done in good faith, in other words, when 
the sale is real, there is no taint of usury in the 
transaction. But sometimes a sale is merely for the 
purpose of obtaining more than the rate of interest, 
and then the transaction is tainted with usury. Usu- 
ally, a person who makes his own note and sells it 
for what he can get is a borrower rather than a ven- 
dor, though the transaction has the appearance of a 
sale. 

10. It may be remarked that banks, in discounting 
notes, do not actually discount them; they simply col- 
lect interest in advance on the money loaned. In dis- 
counting a note such a sum is given to the borrower 
as will, at the end of a specified period, at an agreed 
rate of interest, amount to the sum he is to pay at 
the end of that period. Suppose one wished to have 
a note discounted for $100 at a bank, payable in one 
year from date, what would the bank do? If the 
legal rate were 6 per cent., the bank would return 
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$94 to the borrower, expecting that at the end of the 
year he would pay $100. Suppose the bank should 
agree to discount the borrower's note for that period 
at 6 per cent, interest, what would the borrower re- 
ceive? Something more than $94, for the reason 
that this sum, at 6 per cent., would not amount to 
$100 at the end of the year. The bank must give 
him $94.34, for the reason that this sum, at 6 per 
cent, interest, would only amount to $100 at the end 
of the period. The taking of interest in advance, 
although not true discount, has been regarded for a 
long period as legal. 

11. The rule prevails everywhere that the parties 
may contract for the rate that prevails at the place 
where either party resides. Thus, if a lender resides 
in Ohio, where the legal rate is 6 per cent., and the 
borrower lives in Iowa, where the lagal rate is 8 per 
cent., a contract would be legal specifying the higher 
rate of interest. 

12. Generally, a note is made payable at a partic- 
ular place, but not always. When an omission occurs 
then it is payable at the place where it was made, and 
bears the rate of interest established by the law of 
the place of its birth. 

13. When a note, bond or other security is paid 
in instalments, the interest may be computed in three 
ways. One way is to compute interest on the whole 
sum to the day of payment, and also on each instal- 
ment from the time it was paid to the time of making 
the final payment; and the difference between the in- 
stalments paid and the interest thereon, and the prin- 
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cipal sum and the interest thereon, is the amount due. 
Another way is to compute interest on the whole sum 
to the time of the first payment, and add this to the 
principal, and then deduct the instalment; repeating 
the operation whenever an instalment is paid until 
the time of final payment. The objection to this way 
is, if the instalment is not equal to the interest earned 
and computed on the principal sum at the time of 
paying the instalment, interest is thereafter earned 
and computed on interest, and the creditor therefore 
receives compound interest. To obviate this objection 
the third way is to compute the interest on the prin- 
cipal sum from the time when interest became paya- 
ble to the first time when a payment or payments 
with the interest computed on them shall equal, or 
exceed, the interest due on the principal. Then this 
sum is deducted therefrom, and future interest is 
computed in the same manner as before. By this 
method payments are applied, first, to reduce the in- 
terest, and secondly, to diminish the principal of the 
debt; and the creditor does not receive compound in- 
terest. Many of the states, by statute, have estab- 
lished a mode of computing interest on obligations 
paid by instalments. 

§ 8. Damages for Non-Fulfilment of Contracts 

1. Guilty party is liable. 

2. Deceit. 

3. Passive concealment is not deceit. 

4. To obtain redress what must be shown. 
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5. Modes of practising deceit 

6. It must be sufficient to influence a person. 

7. It must be false. 

8. Deceit in statements of directors. 

9. Deceit concerning credit 

10. Deceit in use of trade-marks. 

11. Deceit growing out of a partially false statement 

12. Non-liability when information is open to both 

parties. 

13. Deceit concerning statements of law. 

14. How fraud may be proved. 

15. Damages in cases of written contracts. 

In neglecting or declining to execute contracts one 
party or the other is often guilty of a legal wrong. 
In any event the guilty party can be compelled to 
respond in damages for not fulfilling his tmdertaking. 

In other cases the failure to execute is excusible, or 
is the result of an agreement or tmderstanding between 
the parties. 

2. Deception or deceit is one of the wrongful ele- 
ments surrounding or inhering in a contract. A per- 
son deceives another in making or not fulfilling a con- 
tract; and then the injured party may sue for dam- 
ages for the wrong inilicted on him. The question 
in this large class of cases is whether the deceit is of 
such a nature that the law will recognise it and make 
the wrong-doer responsible to the other for Uie injury 
he has sustained. 

A representation must be distinguished from a war- 
ranty. A warranty is a representation, but there are 
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many cases of representation in which no warranty was 
made or intended. Setting aside the cases of war- 
ranty for consideration elsewhere, we will take up 
the cases of representation pure and simple, and con- 
sider which are, or may be, the subject of a legal 
action. 

3. A passive concealment or withholding of infor- 
mation does not always form the subject of an action. 
For example, a person learned of a declaration of 
peace between this country and Great Britain in 
1815. Furthermore, he knew that the effect of this 
peace would be to greatly enhance the price of to- 
bacco. Acting on this information, he bought a large 
quantity from a person who was ignorant of this 
welcome news, though, as the sequel proved, it was 
not welcome to him. After making peace, the price 
rapidly advanced, and the seller was unwilling to 
execute his contract. His defense was deceit, but 
the court decided against him, saying that it was 
not the buyer's duty to impart his news to the other 
party; his ignorance was his own affair, for which 
the other was not responsible. 

Another case may be given — ^that of a man who 
buys lands knowing there is a coal mine underneath, 
of which the seller is ignorant. The buyer keeps his 
knowledge to himself, until after the purchase, when 
the other, deeply chagrined, brings his action for 
deceit. Clearly enough, as there has been no deceit, 
there can be no recovery. 

4. To obtain redress it must be shown, first, that 
there has been a false representation of something 
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material ; second, that the person who made it knew 
that it was false; third, that the other person to the 
contract who suffers thereby was ignorant of its 
falsity and believed it to be true; fourth, that it was 
made with the intention that the other party should 
act upon it; and, lastly, that the party thus acting 
has been injured. Thus, a person who is induced to 
endorse a promissory note before its maturity by rea- 
son of a false representation cannot maintain an 
action against the maker for doing so until he has 
been compelled to pay the note. All of these elements 
are needful to make out of the deceit a legal wrong. 

5. Deceit can be practised in various ways. A 
nod of the head or some particular movement, silence, 
a sign — in all cases there must be a clear act if some 
kind to effect this purpose. The highest authority 
on this subject says that, to constitute a representa- 
tion, it is not necessary, in using language, that the 
statement should be made in terms expressly affirming 
the existence of some fact. If the statement be such 
as would naturally lead the plaintiff, as a man of 
ordinary intelligence, to suppose the existence of a 
particular state of facts, that is as much as if state- 
ment had been made in exact terms.* 

A fact must be stated. This must be distinguished 
from an expression or some half -vague knowledge. 
On this point the cases are often confusing. By the 
modern law a mere impression is not enough; in some 
way the plaintiff must have been misled by the 
other party, and intentionally so, to create such a 

^ Bigelow on Torts, ii2if p. 60, Seventh Edition. 
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representation as the law will recognise as wrong- 
ful. 

6. The statement must influence the conduct of a 
man of ordinary intelligence. This point is of great 
importance. A person may go into a store with a 
view of purchasing a piece of cloth, and inquire of 
the seller the composition of the piece that pleases 
him. Suppose the seller, as often happens, is quite 
ignorant of the nature of the fabric in question, and 
should state wrongfully its composition, would the 
other person have an action for deceit against the 
seller? This depends on the question whether the 
buyer is deceived and suffers injury. 

Mr. Bigelow says: "In ordinary cases the repre- 
sentation must be such as to influence the conduct 
of a man of average intelligence, but the courts do 
not turn over the simple-minded man to be the prey 
of rogues. If a person is mentally deficient, or is but 
a child, the court will protect him from designing 
men where they would leave others to their own 
folly." 

Two cases may be supposed, which doubtless happen 
every day. The one is that of an ignorant seller who 
unintentionally makes incorrect representations con- 
cerning the article of sale; the other is that of an 
intentional misrepresentation. In both, as often hap- 
pens, if the buyer knows more about the subject of 
the sale than the seller, he is not deceived, and there- 
fore has no legal action against the other— even though 
the seller may have lied deliberately throughout the 
transaction — for the simple reason that the buyer has 
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not been deceived It is not enough, therefore, to 
make a wrongful representation; it must be effective 
in deceiving and injuring the buyer in order to give 
him a right of action/ 

7. A statement made by a seller with the view of 
influencing the buyer's conduct, and having that effect, 
if it is false and injures him, is actionable. To show 
that the statement was false either in law or morals 
will not suffice; an injury or damage must be proved 
to give a remedy. Such a statement may possess many 
different characteristics. Suppose a landlord should 
say to one who was negotiating for the purchase of 
his house, that he rented it for so much a year, when 
the truth was otherwise, the statement would be ac- 
tionable. In like manner a statement giving the false 
age of a horse, or his speed, falls under the same 
head. Also, a statement! concerning the number of 
.acres contained in a lot of land, if it prove to be false. 
These are a few examples from a large number of 
cases that might be given. 

Moreover, the defendant cannot escape liability by 
showing that the words might be true if taken in a 
forced or unnatural sense. The other party has a 
reason for regard^g the words in the sense in which 
they are ordinaily used, and this is the way the law 
looks at them as already stated. 

8. Cases not infrequently occur in which a person 
permits his name to be used as a director or trustee 
of a company that issues a prospectus containing false 
representations. How far is such a representation 

^ f S33> p- ^^ 
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binding on him? In other words, to what extent can 
he be made answerable for the damage done to the 
person^ who, relying on such representation, has been 
led to enter into some business engagement resulting 
in loss to him. In one of the leading cases m this 
country it has been declared that, though such a 
prospectus be false* it does not impose on the director 
in law the duty to know the truth of the statement 
and to subject him to liability therefor. Of course, 
a director who knows that the prospectus is false 
would be liable for the consequences, but the law does 
not impose on him the duty of knowing whether a 
prospectus or other statement is true or otherwise. 

This rule, however, is surrounded by some limita- 
tions. A director cannot always plead ignorance. In 
many cases it is his duty to know, and he is responsi- 
ble if he does not ascertain the truth. Thus, while 
the law does not require a director to make a careful 
examination of the bank reports sent to the national 
controller of the currency, to ascertain their entire 
truth, yet he cannot wilfully close his eyes and make 
no examination whatever concerning the truth of the 
statement. 

The cases of false statements put forth by directors 
are multiplying. Some of the statements are made 
for the purpose of deceiving the public and enabling 
directors to dispose of their stock at an advantage. 
The law brands all such attempts as frauds, and those 
who make them are liable therefor. 

9. Not infrequently persons are asked concerning 
the ability of others, or whether they are entitled to 
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credit or not. Bank ofilcials, for example, are fre- 
quently asked by customers desiring information of 
this kind. The books of late years contain numerous 
cases in which such information has proved to be 
misleading, and those who have depended thereon, per- 
haps in a fit of anger, have endeavoured to recover 
for their loss from the cashier or other person who has 
innocently drawn sellers into trouble* The courts have 
been quite uniform in declaring that, in such cases, 
the persons making such statements are not respon- 
sible or liable for an action in damages, except when 
the proof shows that they have intentionally misled 
others.* 

Another example which may be given is that of a 
person who is about to supply a man's son with goods 
on credit, and who inquires concerning his property, 
and is told that he is worth $5,000; but the informant 
says nothing concerning the son's indebtedness. In 
one sense the answer given is correct ; the son has this 
amount of money; nevertlieles?, in another sense, the 
representation is false, and the person who makes it 
is responsible for his deception, should the otb^ .suf- 
fer thereby. 

10. The long-continued exclusive use of * a- trade- 
name, though primarily intended to be descriptive 
of the quality of the product, entitles the. user to pro- 
tection against its unnecessary adoption and use by 
another which is calculated to deceive purchasers, the 
use having been retained for that purpose. Thus, a 
eomplainant had for eighteen years made and sold 

^ See the recent case of Taylor ▼. Thompson, i76 N. Y., 168. 
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food products under the name of the Health Food 
Company. During this time the name had become 
widely known and identified with his products. Then 
another manufacturer of similar products adopted the 
name Sanitarium Health Food Company. The court 
decided that, although the use of the latter was accom- 
panied by no similarity of packages and the place of 
the manufacture shown thereon was different, it was 
calculated to deceive purchasers and constituted unfair 
competition, as there was no necessity for its adoption. 
The complainant, therefore, had good cause against 
the other party for relief. 

11. There may be deceit growing out of a partially 
false statement of a matter. For example, a man who 
is desirous of buying stock of a woman who knows 
nothing about the value tells her of a fact calculated 
to depreciate its value, but omits to tell her of other 
facts within his knowledge of an opposite character. 
This is a misrepresentation for which an action would 
lie. 

12. A seller is not liable for deceit when the means 
of information are equally known to both parties as 
already stated. Thus, a person who goes into a store 
to buy a bushel of potatoes that are in a basket before 
his eyes cannot complain legally should half of them 
prove to be unsound, unless he inquired of the seller 
at the time of buying them, and their soundness was 
falsely represented. 

(a) This principle has a wide application. Of late 
years the judicial tendency is to make a seller liable 
in most cases wherein it would not be easy for the pur- 
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chaser to make an examination of the nature of the 
purchase for the purpose of proving or disproving the 
truth of the seller's statement. Thus, should a seller 
say to a buyer concerning a piece of land which was 
the subject of contract that it was free from encum- 
brance, and that the title was all right, and make 
other representations of like character, the buyer could 
ascertain the truth or falsity by making an examina- 
tion of the records, if he pleased. Therefore, if he 
chooses, he can trust to the statement of the seller 
and hold him liable for any misstatements. 

(b) It is not easy to distinguish between the cases 
in which the buyer ought to make some examination 
and those in which he is not required to make any. 
As time nowadays is an important element in the life 
of every person, he is not required to make examina- 
tion in those cases where this cannot be done without 
considerable loss of time and inconvenience. But this 
rule does not apply to all matters. Thus, were the 
purchaser of a ship told by the seller that it was 
sound and correct in every respect, the law would, 
nevertheless, require the buyer to 'nake some kind of 
examination. As the sale is important, the law im- 
poses a duty on him to do something in the way 
of ascertaining the truth of the seller's statement. 

(c) There are many cases in which the buyer is 
wholly ignorant of the nature and quality of the thing 
sold, and must trust to the seller's statement. This 
is particularly so in buying precious stones and other 
subjects into the examination of which great skill or 
technical knowledge enters. In such sales the state- 
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mcnt made by the seller goes farther than in other 
sales wherein the buyer also possesses some knowl- 
edge concerning the nature of the things purchased. 

(d) A seller who covers up a thing in such a way 
as to prevent the buyer from having as good knowl- 
edge as he himself possesses commits a wrong for 
which he is responsible. Thus, the owner of a ship 
who intentionally covers up defective places so that 
it will be difficult for the buyer to see them, who is 
thereby misled concerning its worth, is liable to an 
action by the buyer for the fraud that has been prac- 
tised on him. 

(e) To a contract in writing this frinciple does not 
apply. In such cases the court demands .of both con- 
tracting parties that they should have knowledge of 
the instrument, and, if the buyer is misled, it is his 
own fault in not reading the paper. Surely, there is 
no ground for neglect or excuse f<w deception on his 
part 

13. Next may be considered the eflFect of misrep- 
resenting the law that applies to a proposal contract 
Whatever representation a person may make concern- 
ing this is not binding in any way, and cannot be the 
subject of an action of deceit because it is presumed, 
for the safety of society, that all understand the law. 

But a person having superior means of knowing the 
law, and professing to know it, though not a lawyer, 
who should knowingly give information to influence 
the conduct of an ignorant person, would be liable 
for an actionable misrepresentation. Thus, an old 
citizen who professes to be familiar with the land 
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titles of the country meets an immigrant and pro- 
poses to sell to him a piece of land, assuring him that 
the title is good. It is true that the immigrant could 
examine the title, or employ an agent, and thus assure 
himself of its truthfulness. Should he, instead of do- 
ing so, trust to the representation, which should prove 
to be false, he would have an action against the per- 
son who made it. 

14. Fraud may be proved in several ways: First, 
by showing that the defendant made a representation, 
knowing that it was false; second, that he made it 
recklessly without knowing whether it was true or 
false; third, that he made it positively of his own 
knowledge when he only believed it to be true without 
having actual knowledge; fourth, that he made it 
under such circumstances that it was his duty to 
know whether the representation was true or not. 

15. The damages for not fulfilling a written con- 
tract depend on different principles. Very often the 
contract itself states what damages shall be incurred 
by its non-fulfilment. 
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CHAPTER XI 

CONTRACT OF AGENCY 

I. The relation of principal and agent. 
^, A person can act as agent who cannot act for 
himself. 

3. Agents are general or special. 

4. In what ways authority may be given to agents. 

5. Effect of repeating acts. 

6. An agency may be established by adopting and 

ratifying a person's acts. 

7. An agency may be established without disclosing 

the principal's name. 

8. Description of several kinds of agents. 

9. Auctioneer. 

10. Authority and duties as a cashier. 

11. And of other agents. 

12. The authority of a general agent to make con- 

tracts. 

13. What a general power implies. 

14. The authority of a special agent to make con- 

tracts. 

15. Authority of joint agents. 

16. Effect of usage. 

17. When authority to sell contains authority to war- 

rant. 

514 
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18. Authority to sell implies an authority to sell on 

credit. 

19. Authority to sell on credit does not confer author- 

ity to collect. 

20. Authority to sell includes authority to sell by 

sample. 

21. Authority to receive payment. 

22. Authority to collect is not authority to receive a 

note. 

23. Authority to settle a claim is not authority to give 

a discharge for nothing. 

24. What a principal may do after an unauthorised 

sale by his agent. 

25. An agent cannot buy his principal's property. 

26. An agent cannot appoint a subagent. 

27. A principal may revoke his authority. 

28. When a general authority may continue after 

revocation. 

29. Neither can dissolve the relation in an unfair 

manner. 

30. The degree of care that an agent must exercise 

concerning his principal's affairs. 

31. An agent should keep an account of his doings. 

32. Knowledge acquired by an agent relating to his 

business affects his principal. 

33. How far notice to an agent affects his principal. 

34. Invasion of rule in cases of agent's opposing in- 

terest. 

35. The liability of a principal for his agent's fraudu- 

lent representations. 

36. He is not responsible for his agent's criminal acts. 
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37. The wrongful act of a corporation's officers may 

be visited on it. 

38. An agent is responsible to his principal for a loss 

arising from neglect of duty. 
59. When goods wrongfully purchased by an agent can 
be taken by his creditors or principal. 

40. Various ways by which an agent becomes liable. 

41. If he wrongfully takes his employer's property 

the latter can recover it. 

42. A person cannot hold an agent liable if he per- 

mitted him to act while he exceeded his au- 
thority. 

1. Having described the genera! principles relating 
to contracts, the way is prepared for describing the 
principles that apply to persons in special relations, 
and the first of these is the relation of principal and 
agent. One of the peculiarities of modem business 
is the transaction of so much in a representative 
manner. 

2. We may begin our inquiry by asking, what per- 
sons are competent to act as agents? This question 
is important for the reason that a person who is dis- 
qualified from making a contract on his own account 
can sometimes act for another. Thus, a person, under 
age, or a married woman, or an alien, may act as an 
agent, even though he or she is incapable of acting in 
any other manner. 

Both by common law and modern statutes the wife 
may be the agent of her husband. When a man- main- 
tains a domestic establishment, placing his wife in 
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charge, the law implies^ as domestic manager, that 
she has power to make those contracts and pur- 
chases pertaining to the household which naturally 
and ordinarily belong to a wife's management of a 
house — supplies for the home, clothing, domestic serr- 
ice, medical attendance and the like. 

In general, every person who is competent to act 
in his own right and in his own behalf may act as 
an agent. 

3. Agents are of two kinds — general and speciaL 
A general agent is authorised to represent his prin- 
cipal in all of his business, or in all of a particular 
kind ; a special agent is authorised to do only a specific 
thing, or a few specific things. 

4. Authority may be given to agents in several 
ways. One of the ordinary modes is by writing, often 
under seal, called a power of attorney or procuration.* 
In many cases an agent acts only by oral authority. 
An agent may be thus appointed, possessing authority 
to make a written contract, but he cannot execute 
one under seal. An agent, however, may fill blanks 
in deeds by oral authority, though this is contrary 
to the old rule that the authority to do this must also 
be authorised by a sealed instrument containing similar 
authority. 

Though this rule is firmly established it is highly 
technical and stands on narrow grotmd. " The whole 
theory of the solemnity of a seal is totally unsuited 
to the business methods of the present day and the 
constant tendancy of courts and legislatures is to ig- 

» For form see V<^. VI, Appendix, No. 26, 
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nore the distinctions formerly founded upon its use." * 

5. Whoever deals with a person repeatedly em- 
ployed to do specific things, for example, to sign bills, 
receipts, policies, or to make purchases, is justified 
in believing him to be authorised to do these acts with 
the consent and approval of his employer. But an 
agent who is usually employed to buy, though always 
for cash, possesses no implied authority to buy on 
credit. On one occasion a note was signed by the 
son of a member of a firm. He was at that time 
their bookkeeper and manager. It was not customary 
for clerks to give notes, though he had done so in 
some cases. The court remarked that a single act 
by a servant, without disapproval, had justified a per- 
son concerned therein in trusting him afterward. A 
principal is bound by the act of an agent no further 
than he is authorised to bind him, but the extent of 
an agent's power is ascertained from facts as well 
as words. The law often is that he who trusts must 
pay. In the case under consideration the clerk was an 
authorised agent for many purposes. Whether he had 
authority to make the note or not was a question of 
fact for the jury, and was decided by them affirma- 
tively. 

6. An agent's acts may become valid by the princi- 
pal's adopting and ratifying them; and a corporation, 
like an individual, can bind itself by ratifying the acts 
of its agent. The ratifying of a contract necessarily 
implies the relation of principal and agent; and, in 
so doing, his authority relates back to the beginning 

^ Mechem on Agency. $ 1214. 
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of his exercise of it. No ratification is effective to 
bind a principal unless in the clear light of all the 
material facts, for the law does not presume that he 
will ratify the conduct of his agent in the dark. Gen- 
erally, one who receives and holds the beneficial re- 
sult of the act of another performed as his agent is 
not permitted to deny such agency. 

Thus, should an agent sell under seal the property 
of a supposed principal, and receive payment and hand 
ithis over to him, he might avoid the sale and recover 
the property if he could show that the agent had no 
authority to sell it; but such principal could not do 
this and also hold the money. In other words, he 
cannot deny the acts of his agents and still retain 
the fruits of the transaction. Again, a principal who 
knows that another is acting as his agent, and does not 
disavow the pretender's authority as soon as he can, 
and permits a person to deal with him, is regarded 
as adopting or confirming his agent's acts. Nor can a 
supposed principal adopt a part of his agent's act and 
reject the rest. He must adopt the whole or none. 
Lastly, should an agent's conduct in selling his prin- 
cipal's property be ratified, so also would be his rep- 
resentations concerning the sale. 

7. An unknown principal may show that one of the 
contracting parties was actually his agent. He may 
thus make himself a party to the contract, but, if the 
other contracting party has acted in good faith with 
the supposed agent, or paid him anything in cash or 
otherwise, he will not be the loser by the principal's 
conduct. In other words, so long as a principal remains 
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tmknown, he cannot make a party contracting with his 
supposed agent suffer by reason of his own silence or 
conceahnent This would be contrary to reason. There 
are many cases of this kind in which a principal, for 
some reason or other, prefers not to be known in the 
transaction, and another person is employed to act for 
him. A principal who chooses to act in this manner 
may do so, but surely the other contracting party 
oug^t not to suffer tfu-ough the principal's mode of 
doing business. Again, an undisclosed principal, after 
his discovery, may be liable on his contract. Lastly, 
one who sells to an agent knowing that he is thus 
acting, and chooses to charge the goods to him alone, 
cannot afterward transfer tiie charge to the principal. 
8. There are many kinds of agents. Among the 
most widely known are factors and brokers, between 
whom there is a well-defined difference. A factor is a 
mercantile agent who selk and purchases and has 
possession of the goods; a broker is an agent of similar 
character not haying possession of them. Conse- 
quently, a factor may act for his principal and yet in 
his own name, because the actual owner gives to him 
the appearance of an owner by delivering to him the 
goods, while a broker can act only in his principal's 
name. A purchaser of goods from a factor may set 
off against the price a debt due from him, unless he 
knows that they belong to another. But one who pur- 
chases goods from a broker cannot do this. Further- 
more, a factor has a lien or claim on goods for the 
indebtedness of his principal to him, while a broker 
generally has not 
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9. Authority may be conferred on an auctioneer in 
the $ame manner as on any other agent by formal 
writing, orally, or by implied conduct. No formal 
authority is needed even to sell real estate unless this 
is required by statute. But power to sell property does 
not imply authority to sell it at auction; and a pur- 
chaser who knows enough to put him on inquiry con- 
cerning the auctioneer's authority and neglects to use 
his knowledge, would acquire no title to the property. 
A purchaser would be protected who bought goods 
sent by the owner to the auction room, for this would 
be sufficient proof of his intention to have them sold 
in that manner. 

In many states there are statutes prescribing who 
may act as auctioneer, and on what terms and con- 
ditions. These usually require that the auctioneer 
shall be licensed, give a bond to answer for any legal 
liability, and fix his fees. He is often guided also 
by municipal regulations. 

An auctioneer employed by the ovmer of real or 
personal property to sell it at auction is primarily the 
agent of the owner, tmtil the moment of accepting the 
bid of the purchaser. This done he becomes by the 
act and with the consent of the purchaser, his agent 
also to the extent of completing the sale and binding 
the purchaser by entering his name as such and sign- 
ing the memorandum of sale and thus satisfying the 
statute of frauds relating to the sale of real estate 
wherever the statute exists. 

By the sales act (i) where goods are put up for sale 
by auction in lots, each lot is the subject of a sepa- 
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rate contract of sale. (2) A sale by auction is com- 
plete when the auctioneer announces its completion by 
the fall of the hammer or in other customary manner. 
Until such announcement is made any bidder may 
retract his bid; and the auctioneer may withdraw the 
goods from sale unless the auction has been announced 
to be without reserve. (3) A right to bid may be re- 
served expressly by or on behalf of the seller when 
proper notice has been given. 

10. A cashier is another illustration of a general 
agent possessing all the authority necessary or usual 
for the transaction of his business. He cannot, how- 
ever, bind his employer by an unusual or illegal con- 
tract. In one of the cases the court declared that a 
cashier was allowed to present himself to the public as 
habitually accustomed to pay bills or notes of his bank, 
also to pay notes discounted by the directors, to receive 
payment of debts due to the bank, to receive money 
on deposit, and to pay the same to order of depositors. 
He is regarded as having possession of its books, notes, 
and other property, and as keeping its accounts and 
others records. In many banks these duties are per- 
formed in part by tellers, clerks, or assistants, but he 
might at any time perform them if he desires. As he 
is a general agent, so he can bind his bank while acting 
within the scope of his authority, though violating his 
instructions. 

11. The same description, with some qualifications, 
applies to the agents of other companies or corpora- 
tions. Their acts bind their employers or companies 
so far as they have authorised them, or have justified 
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persons who deal with them in believing that they 
possess the authority exercised by them, or are acting 
within the general scope of their authority. 

12. The authority of a general agent to contract is 
limited to the usual manner of accomplishing the busi- 
ness entrusted to, him. Persons who deal with an 
agent carrying on a general business are not bound to 
inquire into the particulars of his authority. A person 
entrusted with the general management of a trade or 
business has an implied general authority from his 
employer to make such contracts as are usual and 
necessary in the ordinary conduct and management of 
the business. A foreman, for example, in a sawmill 
who took an order for a large quantity of lumber, and 
agreed to have it ready for delivery within a particular 
period, bound his principal thereby, though no par- 
ticular authority from him was shown authorising the 
agent to make the contract. 

13. Furthermore, a general power implies whatever 
may be necessary for its complete execution. For 
example, a general sales-agent is competent to rescind 
a contract of sale with the consent of the other party. 
One who is employed by another to act for him in the 
usual business or trade of an agent, as auctioneer, 
broker, or the like, thereby acquires authority to do 
all that is necessary or usual in that business. Again, 
a person who puts his goods into the possession of 
another whose ordinary and usual business is to sell 
goods authorises the whole world to believe that the 
possessor has them for sale, and any buyer could hold 
them. 
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14. On the other hand, an agent who is authorised 
to do a specific thing, and exceeds his authority, doe$ 
not bind his principal, because the party dealing with 
him must inquire for himself into the extent of his 
authority. The distinction, therefore, between the 
authority of a special and a general agent is very im- 
portant. In the one case the principal is bound by all 
acts of the agent within the natural and usual scope 
of the business; in the other a person who is doing 
business with an agent must examine into his authority 
and cannot hold his principal for any acts that ex« 
ceed it Of course, secret limitations are not binding 
on persons who are not acquainted with them. 

Some illustrations may be given. An attorney who 
is authorised to convey a tract of land for his principal 
after purchasing the same cannot agree to convey it 
in advance of his purchase, and should he do so could 
not properly execute his authority, and the purchaser 
would acquire no title. Again, an agent who is 
specially employed to receive payment in money can- 
not vary his authority by receiving a note. 

15. A power to two cannot be executed by one of 
them. An exception to this rule exists in the case of 
a joint power exercised by public agencies. Thus> 
either of two factors, whether joint factors or not, 
may sell goods consigned to both; and when they are 
joint agents, whether partners or not, notice to one 
is notice to both. 

16. In commercial matters usage may add to an 
agent's authority whatever may be required for the 
discharge of his duty in the most complete manner. 
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Thu3, an agent having authority to discount a bill may 
endorse it in the name of his principal, unless he is 
expressly forbidden to endorse it. A broker who is 
employed to procure insurance may adjust a loss. 

17. Authority to sell includes authority to warrant 
whenever the usage or custom of making sales with a 
warranty exists; also when the want of authority to 
warrant is unknown to the purchaser without his fault 
For example, an authority to sell a horse implies an 
authority to warrant the animal, because horses are 
usually sold in this manner. A general authority to 
transact business, or even to receive and pay debts, 
does not authorise an agent to accept or endorse bills 
or notes that will involve liis principal. Indeed, 
authority to endorse is construed strictly, but such 
authority may be implied from the previous usage of an 
agent known and sanctioned by his principal. Thus, a 
confidential clerk was accustomed to draw bills for his 
employer, who authorised him on one occasion to en- 
dorse, and on two other occasions to receive money by 
endorsing his employer's name. The court declared 
that a jury might regard the clerk as authorised 
generally to endorse for his employer. This is 
an extension on very slight evidence of a clerk's 
authority. 

18. An authority to sell implies an authority to sell 
on credit, if this be usual; otherwise, it does not. 
Consequently, should an agent sell on credit without 
authority from his principal, the latter may claim his 
goods from the purchaser, or regard the agent as 
responsible for the amotmt. An auctioneer or broker 
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has no right to sell on credit unless authority is given 
to him expressly, or by usage. Furthermore, an agent 
is generally responsible who mixes the goods of his 
principal with his own in such a manner as to con- 
fuse them. He is also responsible whenever he takes 
a note payable to himself, unless this is authorised by 
the usage of trade. Should he take a note thus payable 
to himself and become bankrupt, it would belong to 
his principal. 

19. Authority to sell on credit does not authorise an 
agent to collect money in the name of his principal. 
A purchaser, therefore, who should pay him would noi 
be protected and discharged simply by proving the 
agent's authority to make sales. But an agent to 
whom merchandise has been entrusted, with authority 
to sell and deliver, is authorised to receive money from 
purchasers. Otherwise the fraud on them, so the 
courts have remarked, would run into criminality. 

20. A general authority to sell confers authority to 
sell by sample. 

21. The payment of money to an agent binds his 
principal only when it is paid in the regular course of 
business. And payment to a subagent whose appoint- 
ment was not authorised by the principal, renders the 
agent liable to his principal for the amount. Thus, a 
legacy, left to a tradesman which was paid by the 
executors of the donor to one of the tradesman's clerks, 
who received pa)rments daily, was not a sufficient pay- 
ment to discharge the executors. A general agent who 
is authorised to receive money at a counter, or any 
person who is authorised to receive it at any particular 
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place and in a particular way, has no authority for 
receiving it in any other place or way. Nor would a 
principal be bound by an agent, who, having authority 
to receive money, should discharge a debt without 
receiving it and give a receipt therefor. 

22. An agent having authority only to collect a debt 
has no right to take a note for the amount from the 
debtor to himself, and thus substitute himself as credi- 
tor. But the ratifying of such an arrangement by the 
principal would bind him, and the debtor would be 
released from liability to the principal on the original 
claim. An agent employed to receive pa)rment in 
money cannot vary his authority by receiving a bill. 
And, surely, an agent cannot, without particular 
authority, commute a payment by receiving anything 
'. — a horse, for example — in discharge of a debt. 

23. Again, an agent having authority to settle a 
claim against a carrier for the loss of goods cannot 
give a discharge without receiving a consideration. A 
mere agreement to receive other goods in the place 
of those lost would not release the carrier from 
liability. In a case in which this principle was de- 
cided the court remarked that a letter of attorney 
authorising an agent to collect a debt would not em- 
power him to give a discharge on the receipt of the 
debtor's note. Still less would a clerk be authorised to 
release a liability for a claim without receiving any 
consideration whatever. 

24. Nor can an agent entrusted with goods sell them 
without authority; should he do so the principal could 
affirm the sale and sue the btfyer for the price, or 



Digitized by VjOOQIC 



528 BUSINESS MAN'S LEGAL ADVISER 

disaffinn the sale and recover the goods from the 
buyer, 

2$. An agent who is employed to sell property can- 
not buy it himself unless he is expressly authorised to 
do so; nor can a trustee purchase property held in 
trust for another. But, of course, a principal may 
ratify and confirm a sale or purchase by his agent by 
accepting the proceeds and delaying to make the ob- 
jection after the wrongful act is made known to him. 
Again, should a trustee or agent sell property, and buy 
it, not in his own name, but in the name of someone 
else the sale would be void. 

"Profits made and advantages gained by the agent 
in the execution of the agency belong to the principal. 
And it matters not whether such profit or advantage be 
the result of the performance or of the violation of the 
duty of the agent, if it be the fruit of the agency.'* 

Patents for inventions made by the agent, even 
though made during the agency, and even though the 
agent's attention to the matter was the result of the 
knowledge or information acquired in the principal's 
business, are not regarded as a fruit of the agency, 
and the principal cannot have, them merely as the 
result of the relation.* 

26. An agent cannot appoint a subagent unless he is 
authorised to do so expressly, or by usage, or by the 
obvious reason and necessity of the case. Thus, a 
consignee or factor for the sale of merchandise may 
employ a broker to sell when this is the usual course 
of business. A subagent appointed without such 

^ Mechem, § 12x4. 
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authority is only the agent's agent, and not the princi- 
pal's. The principal, however, may authorise or con- 
firm or ratify the subagent's act, and, when he does, 
the act becomes his own. 

When a note or other obligation is sent to a bank for 
collection, which it sends to another bank nearer to 
the place where the debtor lives, is the first bank or 
immediate agent, or the second bank or subagent, 
responsible to the owner for any neglect pertaining to 
its collecting by the second bank? Two rules have 
contended for recognition. In most of the states a 
bank that exercises proper diligence and intelligence 
in selecting a collecting agent to do whatever may be 
necessary in relation to the collection, is not liable 
for his conduct In New York, and a smaller number 
of states, a bank to which paper is sent for collection is 
responsible for the negligence of a subagent to which 
it may be sent. A similar rule has been established 
by the Supreme Court of the United States. 

27, A principal, unless his agent is personally inter- 
ested in the business, may at any time revoke his 
authority. His death operates in this manner. But 
an agent's death does not revoke the authority of a 
subagent appointed by the agent imder an authority 
given him by the principal. Furthermore, the authority 
of an agent who has an interest — for example, a 
person who has authority to sell goods and apply the 
money to his own benefit — cannot be revoked by the 
principal, wherever the execution of the agent's 
authority is needful to make his interest valuable. 

On the other hand when an agency is created for 
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an indefinite period the agent may, on giving reasonable 
notice, sever the relation at any time without liability 
to the principal, and is entitled until that time to com- 
pensation for his services. When, however, an agency 
is created for a definite period or purpose, the agent 
who renounces before the time fixed or execution of 
the purpose, will be liable to his principal for the 
damages he may sustain. 

28. A general authority may continue to bind a 
principal after it has been revoked, when the agency 
was known, and the revocation was wholly unknown 
to the party dealing with him without such party's 
fault. 

29. As a principal may revoke his agency, so may 
an agent withdraw at pleasure; there is a limitation 
on both sides; neither can exercise this power in an 
unfair, injurious manner that circumstances will not 
justify. Damages, therefore, may be recovered, should 
an agency cease in a way that injures the other party. 

30. An agent is bound in his principal's affairs to 
use all the care and skill that a reasonable man would 
use in his own. He must also act in good faith. He 
cannot make a profit from his principal for whom 
he has undertaken to act. But an agent who acts 
gratuitously, without legal right to compensation for 
his services, will be responsible for no other negligence 
than that of a gross character. The varying degrees 
of negligence have often been the subject of judicial 
controversy, and it is by no means easy to distinguish 
between them. The shades are almost imperceptible, 
and no guide besides the general principle can be 
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furnished to determine the legality of the acts of an 
agent in any particular case. It must be left for the 
consideration of a jury to determine whether the neg- 
ligence is of a kind, or not, for which he is responsible, 

31. An agent should keep an exact account of his 
doings, especially of his pecuniary transactions. After 
a reasonable time has elapsed a court will presume that 
his account has been rendered, accepted, and settled. 
Otherwise every agent might remain liable on his 
account. Again, he is liable not only for the balance 
in his hands, but for any interest that has accrued. 

32. An agent represents his principal in receiving 
information affecting his business. Therefore knowl- 
edge acquired by an agent in the course of his busi- 
ness is regarded as the knowledge of his principal. It 
is supposed that he will inform his principal of every- 
thing that will be useful to him; if he does not, never- 
theless his principal is regarded as having gained the 
information from him, because he is acting as his 
principal's servant, and the law assumes he is doing 
his duty. At all events, if he is not, of two innocent 
persons who must suffer, his principal, who has ap- 
pointed him, must be the loser through any failure of 
the agent in duty. 

33. The law concerning notice or information given 
to an agent has a very wide application. Notice to an 
officer or member of a corporation is regarded as 
notice to the corporation whenever, either by appoint- 
ment or usage, he had authority to receive it. Not 
in all cases, though, is notice to a member of a corpora- 
tion notice to the corporation itself. Many cases have 
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occurred in which the question has arisen whether or 
not an officer held such a relation to a corporation 
that information to him should be regarded as a notice 
to the corporation of which he was an officer or em- 
ployee. Thus, information to the cashier of a bank 
concerning the protest of a note, for example, would 
unquestionably be considered notice to the institution; 
but such information conveyed to a director would 
not be considered notice to the institution, for the 
reason that it is not within his province or duty to 
attend to such matters. Many questions of this kind 
concerning notice arise in business. The tendency of 
the law is not to widen the province or duty of officers 
to convey information to the institutions with which 
they are connected, and the reason is very sound— 
their duties might become too burdensome. 

There is a pretty clear line between advisory officers 
and those whose duties are of an active character. 
The general officers of an institution, those who are 
employed in its actual management, are clearly held 
accountable for all information touching the business 
of the institution they represent, and information con* 
veyed to them is regarded, and properly so, as informa- 
tion conveyed to the institution itself. 

34. An invasion of this rule occurs whenever the 
agent's interest is opposed to that of his principal; the 
law assuming that the agent will then be silent. This . 
rule is frequently applied, especially in transactions 
wherein the agent is deeply concerned in perpetrating 
a fraud. 

Thus, a depositor receives his bank-book, and his 
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checks and other vouchers, from the bank. The de- 
positor looks them over on their return from the 
bank, and supposes they are correct. In ordinary cases 
such action on the part of a depositor would prevent 
him from making reclamation upon the bank on the 
discovery of his secretary's fraud or mistake, should 
he neglect to do so after a reasonable period. Should 
it appear, however, that his secretary has committed 
a fraud on him by forging checks and, on the return 
of the book, has stolen some of them or so changed 
them as to make an examination by the depositor fruit- 
less, then in some states he would not be precluded 
from recovering against the bank on the discovery of 
the truth, for the simple reason that the conduct of his 
agent would not be binding on himself. But in other 
states it has been held that a depositor should examine 
his pass-book himself, and if instead of doing so, he 
delegates the duty to another, he is responsible for the 
consequences. 

Again, an agent who represents two principals and 
concocts a scheme against one of them is presumed to 
have made no disclosure of his intention to the other 
principal. An independent fraud committed by an 
agent on his own account is beyond the scope of his 
employment and is analogous to a fraud wilfully com- 
mited by the servant for his own purposes, and aot as 
a means of performing the business entrusted to hini 
by his master. 

The treasurer of a corporation was also vice-preri- 
dent of a bank and its general manager. As treasurer 
of the corporation he made two promissory notes which 
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were discounted by the bank and credited to the cor- 
poration. On the same day, as treasurer, he drew a 
check and charged the amount to the corporation on 
the books of the bank. With the proceeds of the 
check he purchased two drafts of the bank drawn by 
him on its New York correspondents, signing them 
as vice-president of the bank and drawing them to his 
own order. He received payment of the drafts in 
currency, and used the proceeds for his own private 
purposes. Subsequently, the bank sued the corpora- 
tion on his promissory notes and recovered, the court 
holding that, in thus acting as treasurer, he kept 
within his authority, and the corporation was liable 
for the loss. 

35. Passing from the effect on a principal of notice 
conveyed to him through his agent, we may inquire 
into the effect, on him, of a fraudulent representation 
made by his agent in conducting his business. Though 
he may be personally ignorant and innocent of the 
wrong, he is liable and cannot retain any benefit from 
his agent's representations. And whenever he does 
retain the benefit he cannot disavow the representa- 
tions, and shield himself behind the plea that the person 
was not acting for him. By retaining the fruit of 
his agent's act he becomes responsible for the act itself. 

A principal is also liable for a material representa- 
tion made by his agent which he believes is true, but 
which the principal knows is false and does not correct. 
A sale made under such circumstances may be avoided 
by the buyer. 

36. Though a principal may be responsible for the 
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deliberate fraud of his agent in executing his employ- 
ment, he is not responsible for his criminal acts, unless 
he expressly commanded them. But there are occasions 
on which he has entrusted property to his agent who 
has used it illegally, yet rendered his principal liable 
criminally without proof of direct participation in the 
act; for example, in smuggling goods. 

37. Once it was considered that an agent of a cor- 
poration who did a criminal thing was, indeed, re- 
sponsible therefor, but not the corporation itself, be- 
cause it was not capable of doing an immoral thing. 
It's nature was peculiar; it was not endowed with a 
moral quality. But the law has long since seen the 
necessity of regarding a corporation in a different light, 
and the wrongful acts of its officers are often visited 
on the institution itself. For example, an officer of 
a bank has no right to lend more money to a customer 
than the law prescribes, or to take security that is 
forbidden; nevertheless, if a bank receives the benefit 
of his act, it is punishable therefor, and the good of 
society requires that this should be done. Conse- 
quently, for all the acts of this character that are done 
with the intention of benefiting the institution, although 
they are not within the legal scope of an officer's 
authority, the institution itself is responsible. 

Every agent is entitled to indemnity from his princi- 
pal when he acts in obedience to lawful orders, or 
when he does an act that is not wrong in itself, which 
he was induced by his principal to regard at that time 
as right. 

38. An agent cannot disregard the instructions of 
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his principal without making himself liable to him for 
the consequence. In ascertaining or defining the ex- 
tent of his instructions, custom or usage often has great 
influence, because, on the one hand, an agent is entitled 
to all the advantages usage gives him, and, on the other, 
a principal has a right to expect that his agent will 
conduct himself in harmony with the usages of his 
business. But usage never prevails over express in- 
structions. A principal who accepts the benefit of 
an act performed by his agent beyond his instructions 
relieves his agent from responsibility therefor. 

39u Again, goods purchased through fraud and in 
the principal's name, as a means for deceiving creditors, 
may be taken and sold for the agent's debts. But the 
principal, by affirming his agent's acts, may make the 
goods his own despite his agent. And he may re- 
pudiate the purchase of goods bought without his 
authority, and yet hold them as security for the money 
advanced or paid by his agent. 

40. Generally, an agent may make himself liable by 
his agreement, or by going beyond his authority, or 
by going differently, or by concealing his character as 
an agent, or by his own bad faith. If an agent should 
execute an instrument that would hold him personally, 
he cannot clear himself by showing that, in fact, he 
signed it as agent, which was known to the other 
party. The reason is, this would vary the terms of a 
written contract by oral evidence, which the law will 
not permit to be done except in cases of fraud, accident, 
or mistake. To permit this generally would destroy the 
certainty of written contracts. 
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41. The principal of an agent who embezzles, or 
wrongfully takes his employer's goods, may recover or 
reclaim them if they can be traced and identified. If 
they become blended with the agent's own goods and 
he should die or become insolvent, his principal could 
claim only as a common creditor. 

42. An agent who exceeds or disregards his authority, 
and this is known by a person dealing with him, can- 
not be held personally liable; if not known, the agent 
is liable on the whole contract, although he may have 
authority to execute or perform only a part of it. 
A person who has no authority, and acts as agent, is 
personally responsible. But an agent who should ex- 
ceed his authority ignorantly would not be personally 
liable except to an innocent party dealing with him, 
who would otherwise suffer loss. 
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CHAPTER XII 
CONTRACT OF SALE 

1. Only the owner of goods can sell them. 

2. Illustration of this principle. 

3. Negotiable paper is an exception. 

4. To make a sale there must be an agreement by 

competent parties. 

5. Delivery is not essential to constitute a sale. 

6. But the thing sold must be identified. 

7. The diflference between a sale and an agreement 

for a future sale. 

8. An illustration of the principle. 

9. A contract for a future sale does not become a sale 

at the time for its performance. 

10. There can be no sale of non-existing goods. 

11. The ownership of things is not changed by unper- 

formed conditions. 

12. The law presumes that payment and delivery are 

to follow a sale; if they do not either party 
may regard the contract as ended. 

13. Or, as alive, and either party may enforce it. 

14. What the seller can do when the buyer refuses to 

take the goods. 

15. The rule concerning goods sold at public auction. 

16. The sale of copyrighted goods. 

538 
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17. What is a sufficient delivery. 

18. What must be done when an actual delivery can- 

not be made. 

19. Delivery of timber. 

20. Delivery of portable articles. 

21. Sale and delivery of things at sea. 

22. A delivery of a fixed quantity is not completed by 

a tender of a bill of lading for a larger quantity. 

23. When delivery is a fraud to prevent creditors from 

taking the goods, and what rights are acquired 
by an innocent purchaser. 

24. Until delivery, what care the seller must take of 

them. 

25. When their delivery is complete in a store they are 

kept at the buyer's risk. 

26. They must be sent as the buyer directs. 

27. The seller has a right to retain them until the 

price is paid. 

28. When the seller loses his lien he cannot recover 

the goods. 

29. But he can stop them during transit if the buyer 

becomes insolvent. 

30. What the buyer must do when goods are defective 

in quantity, quality, etc. 

31. Effect of a clause in a contract providing for mis- 

takes in quality, etc. 

32. What the buyer must do when only some of many 

things are delivered. 

33. The same subject. 

34. Effect of the denial of the existence of a contract 

of sale after it has been partly performed. 
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35. An illegal contract of sale cannot be performed. 
56. Effect of fraud in making sales. 

37. A buyer may cancel a contract when fraud has 

been practised on htm. 

38. And a defrauded seller may sue for the loss he has 

sustained. 

39. What is a waiver of a right to cancel it. 

1. A PERSON cannot sell a thing he does not own. 
If he has merely the right of possession to goods, has 
hired them, or has possession only, as in the case of 
stolen or found goods, he cannot sell them and give 
a good title against the owner. And if he pretends 
so to do the owner can recover them from the pur- 
chaser, though he was wholly ignorant of the seller's 
defective title at the time of purchasing. In other 
words, only a person who has a right to merchandise 
can sell it, because the sale must transfer the right of 
ownership from the seller to the buyer.* 

2. Thus, a contract was made with a farmer for 
the use of a yoke of cattle for one year; at the end of 
that period they were to be returned. The hirer also 
had the privilege to pay a price named and keep them. 
As the cattle were sold during the year by the keeper 
or bailee without paying the price, the sale did not 
pass the title, and the owner could reclaim them. 

3. Negotiable paper is an exception to this rule. 
Whenever this is transferable by delivery a purchaser 
in good faith acquires a title thereto, even though he 
has bought it of a thief, or of a finder. But the owner 

^ For form of biU of nOe tee VoL VI, Appendix, No. 9. 
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otily of all other things can legally part with them, 
and a thief or finder who should attempt to give a 
good title would fail, and the true owner could recover 
them. An owner, however, who sells a thing, although 
he was deceived and induced to do so through fraud, 
cannot reclaim it from another who, in good faith, 
bought it from the defrauder. 

4. Assuming that the possessor of goods is their 
owner, and competent to sell them, what must he do 
to accomplish this purpose? He must agree with 
another competent party for the transfer of their 
ownership from himself to the buyer for a fixed price. 
If the ownership be transferred the goods are sold; 
if the ownership be not transferred they are not sold. 
The completion of the sale does not depend on their 
delivery by the seller, or on the payment of the price 
by the buyer, but on a change of ownership. By the 
mutual assent of the parties the buyer immediately 
acquires the ownership of all the rights and liabilities 
of ownership, so that, should any loss or depreciation 
of the articles purchased occur, the buyer would be 
the sufferer. On the other hand, he would be the 
gainer by any increase in their value. 

5. The parties may expressly agree to the giving of a 
credit that will bind the seller, or this may be inferred, 
or implied, from usage or from circumstances. The 
delivery and acceptance of goods, or the payment of 
money for them, or a receipt from a seller of what is 
known as earnest money, are acts from which courts 
are justified in inferring that a sale has been effected. 
But neither delivery, nor earnest money, nor part pay- 
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ment, is essential to the completion of a contract of 
sale. This is the common law, which has been some- 
what changed by the statute of frauds, as we have 
already learned. 

6. When a sale relates to an entire thing no question 
can arise concerning its identity. But when it forms 
part of a general mass a sale is not complete, and no 
ownership is transferred, until the thing sold is sepa* 
rated, ascertained, or identified. Thus, D bought of 
H 300 barrels of oil that were to be delivered "on 
first water," and paid the purchase money for it. He 
pointed to a large quantity of oil, and requested D to 
select the quantity he had purchased. He went away 
without selecting or separating the quantity purchased. 
A flood afterward swept away all of H's oil, and D 
afterward demanded delivery of the 300 barrels he 
had purchased, which H refused to deliver. It was 
decided that the sale had not been completed, and con- 
sequently that no title to the oil had passed to D. 

7. The difference between a sale and an agreement 
for a future sale may now be considered. Every sale 
is a complete or executed contract, although there may 
be no payment or delivery of the thing purchased. 
But the contract itself is complete; nothing remains 
unfinished. An agreement for a future sale is a con- 
tract to sell, which is to be executed or carried out at 
a future time, and is called an executory contract, in 
distinction from a sale, which is an executed or com- 
pleted contract. A sale is completed by a transfer 
of the ownership of specific goods or other things; 
to complete an agreement for a future sale, the thing 
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forming the subject of the contract must always be 
delivered and, in some cases, though not always, ac- 
cepted. 

8. An illustration of an executory contract, or agree- 
ment for a sale, may be given. A contracted to sell 
to B a quantity of leather that was then in vats in 
the process of tanning. The hides could have been 
removed at the time of making the contract. They 
were to be delivered, however, about three months 
afterward. It was decided that no immediate own- 
ership in them passed to the buyer, and that the 
leather belonged to the seller, and could be tak^ 
by his creditors. This was declared to be so not- 
withstanding the fact that it had long been the course 
of business for curriers to purchase leather of tan- 
ners while it was in the process of manufacture, which 
was to be delivered when the tanning was completed, 
and that advances were frequently made on such pur- 
chases. Justice Gibson declared that an agreement 
for a subsequent delivery was essentially executory. 
The property in an article made to order passes only 
by its delivery, because, at the time of ordering it, 
there is no property in anything to pass; the acci- 
dental existence of a part of the thing at the time 
does not give the customer a specific right to the 
whole. ^ 

9. A contract for the future sale of a thing does 
not, on the arrival of the time for executing it, or 
happening of the event mentioned, become a sale, 
transferring ownership. The buyer does not then 
acquire it. and cannot, by tendering the price, ac- 
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quire a right to the possession; he may tender the 
price, or do whatever his obligation requires, and then 
sue the owner for not observing his contract and 
delivering the machine or other thing, but the own- 
ership of the article is still that of the original owner. 

10. For the same reason that the subject of a sale 
must be in existence, the ownership of goods that 
have no existence at the time of their sale cannot 
be transferred. Thus, in contracts for a sale of arti- 
cles that are to be manufactured, as the subject of 
the contract is not in existence when the parties made 
their agreement, no ownership passes until the thing 
to be manufactured is completed, and has been 
delivered and accepted by the person giving the 
order. 

11. One's ownership of a thing is not changed by 
a sale and delivery on conditions that are to be per- 
formed afterward but which are not; but is changed 
when the delivery is absolute and the bargain is per- 
fect, or can be made so by reference to something 
else. For example, it is certain enough when the 
price can be obtained by mere computation. There- 
fore, a sale of a large raft for so much per thousand 
feet and delivered to the buyer, changed the property, 
though the computation was not made. 

12. The law presumes that a sale is to be followed 
immediately by payment and delivery, unless the parties 
shall otherwise agree. In other words, the law sup- 
poses that the seller intended at once to deliver, and 
the buyer, in like manner, to pay for the goods pur- 
chased. If, therefore, the buyer departs without pay- 
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tag or tendering the price, the seller may consider that 
there has been no sale; and, consequently, should the 
buyer come at a later period, and offer the price and 
demand the goods, the seller could refuse to part 
with them. Or, if the person to whom the offer of 
sale is made accepts the offer, but still refuses or 
neglects to pay the price, and there are no circum- 
stances indicating a credit or justifying the refusal 
or neglect to pay, the seller may disregard the ac- 
ceptance of his offer. It would, however, be a proper 
thing for the seller to demand payment of the price 
before he treated the sale as void, and a refusal to 
pay for the thing sold would then give him at once a 
right to regard the goods as his own. Should the 
seller unreasonably neglect or refuse to deliver the 
goods sold the buyer would thereby be justified in 
supposing that no sale had been made, or that it had 
been annulled or avoided. 

By the uniform sales act "the price may be pay- 
able in any personal property." When the price is 
not fixed and a reasonable one must be paid and ac- 
cepted, the act declares that "what is a reasonable 
price is a question of fact dependent on the circum- 
stances of the case." 

13. Neither party is required to act thus in con- 
sequence of the refusal or neglect of the other. As 
a sale actually has been made, the seller may sue 
the buyer for the non-payment of the money due to 
him, or the buyer may sue for the non-delivery of 
the merchandise. Either party has an election of this 
nature that he can exercise. He may consider that 



Digitized by VjOOQIC 



546 BUSINESS MAN'S LEGAL ADVISER 

the contract is ended by the neglect of the other party 
to do what is required of him, or he may regard the 
contract as alive, and seek to enforce it. 

Unless a different intention appears, the follow- 
ing rules have been prescribed in the sales act for 
ascertaining the intention of the parties as to the 
time at which the property in the goods is to pass 
to the buyer. 

(i) Where there is an unconditional contract for 
the sale of specific goods, in a deliverable state, the 
property in them passes to the buyer when the con- 
tract is made, and it is immaterial whether the time 
of payment, or the time of delivery, or both, be post- 
poned. 

(2) Where there is a contract for the sale of 
specific goods and the seller is bound to do some- 
thing to the goods for the purpose of putting them 
into a deliverable state, the property does not pass 
until such thing be done and the buyer has notice 
thereof. 

(3) When goods are delivered to the buyer on 
approval or "on sale or return," or other similar 
terms, the property therein passes to the buyer. 

(a) When he signifies his approval or acceptance 
to the seller, or does any other act adopting the tran- 
saction. 

(b) If he does not signify his approval or accept- 
ance to the seller, but retains the goods without giv- 
ing notice of rejection, then, if a time has been fixed 
for the return of the goods, on the expiration of 
such time, and, if no time has been fixed, on the 
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expiration of a reasonable time, which is a question 
of fact. 

14. Should the buyer neglect or refuse to take the 
goods and pay the price within a reasonable time, the 
seller can resell them, and give notice to the buyer 
that he looks to him for the deficiency, if there be any, 
from the failure on his part to take the goods and 
pay for them. In making such a resale the seller acts 
as agent or trustee for the buyer, and his proceed- 
ings will be governed by the rules that relate to 
persons acting in such a capacity. One of these is 
that he must use due care and diligence, and act 
in perfect good- faith. And again, the receipt of 
money after the time for delivery, on account of the 
contract, will not prevent the seller from recovering 
for the loss he has sustained. In a case involving 
this principle the court remarked that a resale was 
the usual mode of ascertaining the difference between 
the contract price and the value of the article when 
the buyer refused to accept it. But it is not the 
only mode. The law has no single mode for set- 
tling the value of an article in the market at a given 
time. 

15. The owner of goods sold on credit at public 
auction, but which the buyer refuses to take, can main- 
tain an action in his own name against the buyer, 
before the credit has expired, for not observing his 
contract. The damages or sum that may be recovered 
is the difference between the price that was to be paid 
and their value at the time of the buyer's refusal 
to take them. This may be ascertained by a resale 
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at the buyer's risk, but some other mode of estimate 
ing the value of the loss may be adopted. 

i6. Important questions sometimes arise concerning 
the restrictions on sales of goods that are resold. How 
far are the restrictions binding on the secondary pur- 
chasers, especially when they know nothing about 
them? This question arises the most frequently after 
the sale of copyrighted goods, the secondary purchaser 
seeking to escape from the restrictions that bound the 
seller. It has been decided that a stipulation, in a 
contract for the sale of a proprietary medicine sold 
under a registered trade-mark, that the purchaser 
shall not sell it for less than a specified price, does 
not follow the medicine into the hands of a subse- 
quent vendee, and he cannot, therefore, be prevented 
by the manufacturer from selling at less than the 
stipulated price, although he knows that the manu- 
facturer sells only at that figure.* 

This rule is founded on the principle that a restric- 
tion on the right of the owner of personal property 
to sell or use it does not run into the hands of a pur- 
chaser from him, whether he knew of the restriction 
or not. In other words, a covenant concerning per- 
sonal property binds only the maker and his personal 
representatives, and does not run with the property 
like covenants relating to land. 

One who purchases a copyrighted article, therefore, 
from the absolute owner may sell or use it exactly as 
he pleases so far as the copyright law is concerned, 
notwithstanding any restriction attempted to be im- 

* Burdick on Sales, i$i6. 
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posed on the vendee ; but if he purchases from one who 
is a mere agent for the sale of the article, the restric- 
tion is binding on him. But if an agent has agreed 
to sell under certain instructions, which are unknown 
to his customers, they are not bound by them; the 
wrong is that of the agent who alone is responsible. 

Again, should the owner of a copyright transfer the 
title covered by the copyright to damaged books, by 
an agreement whereby the books are to be used as 
paper stock 6nly, the seller cannot, by virtue of the 
copyright statute, restrain the sale of such books by 
the purchaser in violation of the agreement. 

17. What is a proper and sufficient delivery of goods 
sold is not always an easy question to answer. In 
general, it is sufficient whenever they are placed in the 
buyer's hands, or in his actual possession, or when- 
ever action is taken that is equivalent to a transfer 
of possession. Thus, after landing goods on a wharf 
alongside of the ship that brings them, and notifying 
the buyer, this is sufficient delivery. Usage is often of 
the utmost importance in determining the true an- 
swer. In general, a delivery is sufficient that puts the 
goods within the actual reach or power of the buyer 
with immediate notice to him, so that there is nothing 
to prevent him from taking actual possession of them. 

18. When from the nature or situation of goods an 
actual delivery is difficult or impossible — for example, 
timber floating in a boom-slide — such acts as touch- 
ing it, or going near and pointing it out, complete 
the delivery. 

19. Once a contract was made for the delivery of 
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timber of a particular description that was delivered, 
but never completely accepted, because it was defec- 
tive. It was decided that the buyer should have 
offered to return the timber soon after the deficiency 
was discovered; or, at least, within a reasonable time 
after the discovery, should have given notice of his 
intention of not accepting it. If this is not done, 
and the timber is carried off by ice or other accident, 
the seller may recover its value. 

20. In delivering portable articles, neither time nor 
place of delivery having been mentioned, the rule is, 
they must be delivered at the place where they are 
at the time of the sale — ^the store of the merchant, 
the shop of the manufacturer or mechanic, or the farm 
or granary of the farmer where they are kept. When 
a time for delivering them is fixed by the contract, 
the seller must seek the buyer at his residence, and 
there tender the articles. If they are heavy or cum- 
bersome the seller must seek the buyer a reasonable 
time before the day of delivery, and ask him to ap- 
point a place for delivering them. 

21. On the sale of things at sea an endorsement 
and delivery of the bill of lading or other instrument 
is sufficient to complete their delivery, and the buyer, 
in like manner, can transfer them to another by his 
own endorsement and delivery of the bill of lading. 
The seller should send or deliver the bill of lading 
to the buyer within a reasonable time : and his refusal 
to do this has sometimes justified the buyer in can- 
celling the sale. 

22. A delivery of a fixed quantity of merchandise 
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IS not completed by a tender of a bill of lading for a 
larger quantity. If anything remains to be done — 
for example, separation from a larger mass before 
it can become the property of the other party — there 
can be no tender or delivery until after the separa- 
tion has been made. The ownership of the thing 
tendered is transferred to the person to whom the 
lender is made whenever he is under an obligation 
io receive it. 

23. The question of delivery is sometimes important 
from another point of view. Not infrequently goods 
\re sold by persons who are on the verge of bank- 
ruptcy in order to prevent them from coming into the 
possession of their creditors, who, notwithstanding, 
keep them as if no sale had been made. As goods 
are usually transferred soon after they are sold, when 
this is not done, the transaction is generally regarded 
as a fictitious sale for some unlawful purpose like 
that just mentioned. In such a case, should a third 
party without knowledge of the sale purchase the goods 
from the seller, he would gain a valid title by acquir- 
ing possession of them, and could hold them against 
the other pretended purchaser. Again, unless deliv- 
ery or possession accompanies the transfer of the right 
of property, the thing sold may be taken by the credi- 
tors of the seller. In other words, while he retains 
possession of his goods, he is regarded ordinarily as 
the owner, and they may be taken by proper legal 
proceedings by his creditors. His retention of them 
may be explained, and if this be perfectly consistent 
with honesty, and especially if the delay in transferr- 



Digitized by VjOOQIC 



552 BUSINESS MAN'S LEGAL ADVISER 

ing their possession was brief, the title of the first 
buyer would be respected. 

24. Until a delivery of goods has been made the 
seller is bound to keep them with ordinary care. Hav- 
ing observed this, he is not liable for any loss or de« 
preciation, unless arising from some defect that he had 
warranted did not exist. Thus, A sold a quantity of 
beef to B, who paid the purchase money. It was 
agreed between them that the beef should remain in 
A's possession until it was sent to another place. Some 
time afterward B received a part that proved to be 
bad, and an inspection disclosed the unfitness of the 
entire quantity. The court decided that, as the beef 
was good at the time of the sale, the buyer must 
bear the loss. 

25. Sometimes goods are sold in a shop or store 
and put into a parcel, or otherwise made ready for de- 
livery to the buyer in his presence, and he requests 
the seller t« keep them for awhile. In such a case 
the property in them passes, and the seller becomes 
the bailee, or keeper of them for the buyer. Con- 
sequently their loss, while in the seller's possession, 
vrithout his fault, would be the buyer's. 

26. The seller must send the goods in the way 
directed by the buyer. Having complied with the 
seller's direction and exercised ordinary care over 
them until their delivery to the agent of the carrier, 
the seller's responsibility is ended as completely as if 
they had been put into the hands of the owner. 

Should the buyer neglect to give directions the goods 
must be sent in the ordinary way, or as usage hat 
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determined. Generally, customary and proper pre- 
cautions should be taken to prevent loss or injury 
in transporting them. If this is taken the goods are 
sent at the buyer's risk, and the seller is not respon- 
sible for any loss. But he is responsible should any 
loss or injury happen in consequence of neglecting 
to take such care or precaution. Should he send them 
by his own servants, or should he carry them him- 
self, they would be in his possession and at his own 
risk until delivery. 

27. A seller has a right to retain possession of 
goods sold, unless they are sold on credit, until the 
price is paid. This right is called a lien, which means 
a right to retain possession of them until some charge 
on them or some claim against them is satisfied. But 
he loses his lien whenever he voluntarily parts with 
their possession, or by their delivery to another. Fur- 
thermore, the delivery of a portion is regarded as a 
delivery of the whole; or a symbolical delivery — for 
example, the delivery of the key of a warehouse in 
which goods are stored — ^transfers the right of pos- 
session of them to the buyer. 

28. As the seller, by delivering goods to the buyer, 
loses his lien, so, he cannot afterward retake and 
hold them, should the buyer fail to pay for them as 
he has promised. He can, though, by agreement, re- 
tain his ownership. At the time of delivering them, 
if the buyer agrees that the seller's ownership shall 
be preserved until he has paid for them, the agree- 
ment would be valid, and the seller could reclaim his 
goods, if he desire, from the buyer. 
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29. While goods are in the possession of the selUOt 
or of his agent, or are in transit from him to the 
buyer, he has a right to refuse or stop their final 
delivery on learning that the buyer is in failing cir- 
cumstances. This is an old rule of law, and the 
reason for it is plain. It is to save the seller from 
loss. Why should he deliver his property to an ir- 
responsible person, or to one who is unable to pay 
for it? The law does not require him to do so un- 
reasonable a thing. 

What is insolvency? If the buyer has by his con- 
duct in business afforded "the ordinary apparent evi- 
dence of insolvency," has permitted his commercial 
paper to be dishonored, or his property to be attached 
and judgment rendered against him without contesting 
the action, in such a case the seller is not obliged 
to let his goods go into the actual possession of the 
buyer and be appropriated to the payment of the debts 
of others. 

30. A buyer who knowingly receives goods so de- 
ficient or so different from what they should have 
been that he might have refused them waives the 
objection, and is liable for the whole price unless he 
can show d good reason for not returning them, as 
in the case of materials that are innocently used before 
discovering their defects. Thus, a man bought a chan- 
delier that was warranted sufficient to light a room 
of defined dimensions. After keeping it for six months 
he desired to return it and refused to pay for it. The 
court declared that he had kept it too long, although 
it was not sufficient for the purpose, and not as good 
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as the warrant specified. Sometimes two or three 
months, or even a shorter period, is regarded as too 
long to permit a return of the thing purchased. How 
long it may be kept must depend largely or princi- 
pally on the nature of the thing and the use that is 
to be made of it. Though the buyer cannot return 
it, yet, when the price is demanded, he may set off 
the injury he has sustained by reason of the seller's 
failure to fulfil his promise. The seller, therefore, 
cannot recover the entire price, but only the value of 
the thing sold to the buyer. But a long delay or 
silence may imply that the buyer has even waived the 
right to demand a reduction. 

31. In a contract of sale there is sometimes a 
clause providing that a mistake in the description, 
or a deficiency in the quality or quantity, shall not 
avoid the sale, but only give the buyer a right to 
make a deduction or to demand compensation. Never- 
theless, a great mistake or defect, affecting materially 
the availability of the thing for the purpose for 
which it was bought, would render the sale void, 
because the thing sold is not the thing the buyer 
desired and which ought to have been furnished. Of 
course, it is not easy to determine this mistake or 
defect, or what must be regarded as a non-compliance 
with the contract so far as to justify the buyer in 
refusing to receive the goods. Like many principles of 
law, while the principle is clear enough, its applica- 
tion must depend on the facts in each case. 

32. On some occasions many things are ordered 
at one time and by one agreement. In such cases 
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generally, the buyer may refuse to receive a part with- 
out the rest, but, if he accepts any of them that is 
severed from the rest he will be regarded as having 
given a separate order for each thing, and is required 
to receive them as they are tendered, unless some dis- 
tinct reason exists for refusing to receive them. The 
purchase of each thing at an auction, by different 
bids, and especially after marking the name of the 
buyer against each thing, is regarded as independent 
of the others. But the buyer of several things related 
to each other, no one of which would have been bought 
without the others, is not obliged to take one or more 
unless he can have all. The question whether it is 
one contract, so that the buyer shall not be bound 
to receive any one thing unless all of them are ten- 
dered to him, must be determined by ascertaining from 
all the facts whether the things belonged together. 
Should the conclusion be reasonable that no one thing 
would have been purchased without the others, then 
they must be taken together, otherwise each thing 
may be regarded as purchased separately. The buyer 
may have, by the terms of the contract, the right to 
redeliver the things purchased. For it is often agreed 
that the purchaser may return the goods purchased 
witkitt a fixed or reasonable time. He may also have 
Mie right to return them if they prove to have, or not 
to have, certain qualities, or on the happening of 
a specific event. In such cases the buyer must prove 
that the circumstances existed that justified him in 
returning the things purchased. Furthermore, in such 
cases, the property in the things purchased passes at 
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once to the buyer as in ordinary sales, subject to his 
right to return them, given to him by the agreement. 
If he does not exercise this right within the agreed 
time or within a reasonable time, should none be fixed 
by agreement, the right to return them is wholly lost; 
the sale becomes absolute, and the price of the goods 
may be recovered. Again, if, during the time the 
buyer has them in his possession they are so misused 
as to impair their value, he cannot tender them back, 
and is liable for the price. 

33. If a contract for the delivery of lumber, for 
example, be an entire one, the party who is entitled 
to it may accept a partial performance, and the con- 
tractors have a right to recover for the lumber thus 
delivered. On the other hand, if the remainder is 
not delivered the buyer may set off his loss or damage 
occasioned by the non-fulfilment of it. 

34. When two persons enter into a contract, and, 
after a partial performance by one of them, the other 
denies its existence and gives notice of his intentmi 
to disregard it, the other party may, at his option, 
perform it fully and enforce it, or consider it at aa 
«nd and recover for what he has done. 

35. As the law does not require anyone to d# a 
forbidden thing, no contract can be enforced that is 
illegal or contrary to law, or that is tainted witii 
illegality. When, however, the illegal can be s#f^ 
arated from the legal parts, this may be done. Thus, 
should a person agree for a thousand dollars to sell 
and deliver a quantity of merchandise and also ta 
assist the buyer in some contemplated fraud, he would 
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be bound to sell and deliver the goods because the 
consideration was legal and this part of the promise 
also, but he could not assist in the fraud, because 
this part of the promise was illegal. 

36. Fraud vitiates and avoids in law every contract 
and every transaction. Consequently, an unlawful rep- 
resentation by which a sale is effected, or a purchase 
of goods with the expectation of not paying for them, 
or hindering others from bidding at auction by wrong** 
ful means, or selling at auction and providing by- 
bidders to increase the bid, or selling " with all faults '* 
and then purposely concealing and disguising them, 
will avoid a sale. No title or right passes, and the 
innocent party, whether buyer or seller, may insist that 
the fraudulent party shall not take advantage of his 
own fraud to avoid the sale. On one occasion a man 
advertised a ship for sale at auction with all faults, 
but purposely put her in a position where an important 
fault could not be easily detected. This act avoided 
the sale. 

37. A buyer on whom a fraud is practised has a 
right to cancel the sale, but he must do this within 
a reasonable time after discovering the fraud. The 
delay must be brief unless he can show a good excuse. 

38. On the other hand, a defrauded seller may can- 
cel the sale and sue for the price of the thing sold. 
If, however, the fraudulent buyer gets the goods on 
credit, and the seller sues for the price of them before 
the credit expires, this is a confirmation of the sale, 
including the terms of credit. Consequently, he there- 
by waives the right to cancel the sale, and he has 
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no right to demand the price until the period of credit 
has wholly expired. 

39. Whenever a party who has been defrauded by 
any contract brings an action to enforce it, this is a 
waiver of his right to cancel it, and is a confirmation 
of the contract. One may inquire, what then ought 
to be done in such a case? Plainly, he should sue to 
recover for the injury he has sustained, but he ought 
not to recognise the contract itself. 
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1. Next may be considered sales that are made with 
a warranty. By this is meant a statement of some 
kind that forms a part of the contract. A warranty 
may be general, or particular and limited. A general 
warranty does not extend to defects that are known 
to the purchaser, or that are open to inspection and 
observation, unless the purchaser at the time is un- 
able to discover them readily, and relies rather on the 
knowledge and warranty of the seller. 

2. A contract to deliver iron, for example, made 
in a particular place, in consideration of a sound 
price that is paid, is fulfilled by delivering iron made 
there which the party believed was good, though on 
trial it proved to be positively bad. The court re- 
marked, in a case of this nature, that the buyer was 
evidently content, at the time of making his contract, 
to take his chances that the iron would be of good 
or bad quality, provided it were made of metal selected 
honestly for that purpose from the place mentioned. 
By way of additional illustration, a sale was made 
of a number of kegs of lard grease, a part of which 
was inspected by the purchaser before making his 
purchase. He declined to examine more. He received 
a bill of sale in which the article was invoiced or 
described as lard grease. There were no false rep- 
resentations, nor was any deceit practised, nor did the 
seller know of any defect in its quality, although a 
portion proved to be of an inferior quality. Noth- 
ing could be recovered. 

3. On the sale of a quantity by estimation, and with- 
out deception, each having equal means of judgment. 
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the vendor cannot recover, should the quantity prove 
to be less than his estimate, or the seller, should it 
prove to be more. "After the funeral has passed 
the dead cannot be resurrected," 

4. A warranty may be either express or implied. 
"Any affirmation," says Beach, "of the quality or 
condition of the thing sold, made by the seller at the 
time of sale for the purpose of assuring the buyer of 
the truth of the fact affirmed and inducing him to make 
the purchase, if so received and relied on by the pur- 
chaser, is an express warranty." 

An implied warranty is created by law — for ex- 
ample, that the possessor of goods who offers them 
for sale as his own has a title to them. 

5. The law generally does not imply a warranty 
from the fact merely that a full price is paid.* The 
maxim of the law " caveat emptor," let the purchaser 
beware, prevents this. As a general rule, mere silence 
on the seller's part is not fraud; but, if the usage of 
trade requires that a declaration of defects should be 
made whenever they exist, his silence is regarded as 
a warranty against them. Simple declarations of opin- 
ion are not a warranty. 

6. There is a marked tendency to depart from this 
rule in sales or articles of which the seller is presumed 
to have a knowledge superior to that of the buyer—- 
e .g,, jewels, medicines, and the like. "In this class 
of cases, the buyer and the seller do not deal on equal 
terms. The vendor is professedly an expert." 

The law of caveat emptor (let the purchaser be- 
^ Except in South Carolina and Louisiana. 
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ware) is narrowing by legislation designed to pro- 
tect the buyer. Thus Illinois requires some things 
to be stamped with the grade, weight by ounce per 
yard, and misrepresentations ol the true dimensions 
of awnings, tents, and hay or wagon covers are de-- 
clared to be unlawful. All containers for dairy pro- 
ducts must be branded, and the brand must be reg- 
istered. Oregon has regulated the sale of commodi- 
ties in packages by requiring the net quantity to be 
marked in terms of weight, measure or numerical 
count. Indiana has provided for the sale by weight, 
measure or numerical count of a long list of com- 
modities. Colorado requires a written memorandum 
to be kept by the vendor of ores. Untrue, deceptive, 
or misleading advertisements are penalized in Iowa, 
Michigan, Nevada, Oregon, and Wyoming. North 
Carolina punishes any false statement regarding the 
curative effects of a medicine. Arkansas makes crim- 
inal written false representations on which goods are 
secured, and provides that their title remains in the 
original owner except as to bona fide purchasers. 

7. Affirmations of quantity or quality that are made 
during negotiations for sale, to effect that end, which 
are successful, are a warranty. Thus, in New York, 
a representation was made by a seller that his flour 
was superfine, or extra superfine in quality, and worth 
a shilling more a barrel than common flour. To this 
statement the seller added another: that the buyer 
might rely on his representation. This was regarded 
as a warranty of the quality of the flour. In another 
case the seller or vendor of a horse said to the buyer, 
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"You may depend that the horse is perfectly quiet 
and free from vice." This was regarded as an ex- 
press warranty. 

8. A mere representation is not a warranty. The 
relation between buyer and seller is not confidential. 
If the buyer, instead of requiring an explicit warranty, 
chooses to rely on the opinion of one who knows no 
more abou^ the matter than he does himself, he can 
only blame himself for any loss that he may conse- 
quently sustain. In a case in which this principle was 
applied a buyer sought to recover for a loss occasioned 
in the purchase of coal. It was purchased at a price 
somewhat less at that time than that of first-class coaL 
The buyer complained that it contained an unusual 
percentage of slate and dirt, but the court declared 
that he got substantially the kind of coal for which 
he bargained. On another occasion an action was 
brought on a warranty by the purchaser of some 
goods that had been represented as fit for the China 
market. He produced a letter from the seller saying 
he had goods fit for the China market that he offered 
to sell cheap. The court declared that such a letter 
was not a warranty, but merely an invitation to trade, 
and that it had no specific reference to the goods 
actually bought by the buyer. 

9. In one of the cases it was remarked that, if 
mere representations were to be treated as part of 
the contract, it would not be easy to see why they 
should not be thus treated in all contracts, and if they 
were the law would foster a spirit of litigation by 
encouraging every man who was disappointed in the 
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advantage expected from a bargain to drown his sor- 
rows by an appeal to the law. The law gives repara- 
tion for broken contracts, but it does not attempt to 
satisfy mere expectations. It is especially important 
that this should be the rule respecting representations 
of the quality of the goods sold, for there is nothing 
on which both are more apt to differ and less apt to 
trust each other. 

10. An adulteration which is only partial, and does 
not destroy the distinctive character of a thing, is 
not sufficient ground, usually, for setting aside a con- 
tract of sale ; and a buyer is bound by the bargain. In 
doubtful cases the test seems to be that the article 
shall be marketable under the name affixed thereto 
by the seller. A case requiring the application of 
this principle related to the sale of teas. It was 
proved that they had been adulterated, but it was 
also proved that no teas of the same name or denomi- 
nation were entirely free from adulteration by an 
admixture of leaves. The court remarked that, if a 
small degree of adulteration were permitted to affect 
the question of specific character, there would rarely 
be a binding sale. Wines are constantly adulterated 
with brandy, and brandy itself passes in the market, 
although often adulterated with alcohol. Drugs, cheta- 
icals, paints, dycstuffs, and a countless number of other 
commodities are constantly purchased by dealers or 
commissioners while knowing that they are not entirely 
free from admixture. Adulteration may be carried 
so far as to destroy the distinctive character of the 
thing altogether, and in doubtful cases there is, per- 
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haps, no particular test except that of its merchant- 
able character. In the case described the teas were 
resold to dealers at prices not greatly reduced, al- 
though they were put on their guard by the buyer's 
repudiation of the article. The buyer, therefore, was 
not deceived with respect to the specific character of 
the teas, however mistaken he may have been con- 
cerning their quality. 

11. The seller of goods actually in his possession 
as owner is regarded by the law as warranting his 
own title by the sale. But this rule does not apply 
to one who is acting for another — for example, an 
executor, administrator, or other trustee; or to a 
public officer. A sheriff knows nothing about the title 
of goods he may have seized by the direction of a 
creditor of a debtor. 

12. In all sales of goods there is an implied war- 
ranty that the article delivered shall correspond in 
kind with the commodity sold, unless there are facts 
and circumstances to show that the purchaser took on 
himself the risk of determining, not only the quality 
of the article, but the kind he purchased. There- 
fore, should a person sell, and another buy, an article 
as blue paint, which is thus described in an itemized 
bill, this would constitute a warranty that the article 
delivered was blue paint, and not a different article. 

13. Goods sold by sample are warranted to con- 
form thereto in kind and quality, but there is no 
warranty of the sample itself. Thus, there was a 
sale of five bags of hops with an express warranty 
that the others were like the samples. The sale was 
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in January, and at that time the samples were essen- 
tially like the commodity sold. No defect at that 
time was perceptible to the buyer. In July every 
bag had begun to spoil by heating. The seller knew 
nothing of this fact at the time of the sale. The 
court decided that there was no implied warranty that 
the other bags or bulk of the commodity was mer- 
chantable at the time of the sale, although the market 
price was given. 

By the sales act there is an implied warranty that 
the buyer shall have a reasonable opportunity to com- 
pare the bulk with the sample, excepting some cases. 
By the uniform sales act the sale may be public or 
private. 

In one of the later cases, in which this principle 
was applied, a salesman showed a can of corn to a 
person, who, after examining it, was asked to prove 
its quality by cooking it himself. On the following 
day he made an offer that was accepted by the buyer. 
There was no fraud and no warranty of the quality, 
and no facts showing that the parties intended that 
the quality should be precisely like that contained 
in the can that was examined and tested. Nothing 
was said or done on either side to give character to 
the can as a standard of the quality. The court held 
that it was a standard only of the kind. The court 
remarked that, so long as a commodity is salable, its 
different degrees of quality from good to bad are not: 
the subject of an implied warranty. A commodity 
that is wholly unmarketable is substantially different in 
kind from one that is not so. In such case it is not the 
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name merely that governs, but the fact that it is with- 
out market value and cannot reasonably be pronounced 
of the same kind as the sample. 

14. By the sales act a contract to sell, or a sale of 
goods by description contains an implied warranty 
that the goods shall correspond with the description. 
The^e is no implied warranty or condition as to the 
quality for any particular purpose of goods supplied 
under a contract to sell or a sale. 

(i) Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for 
which the goods are required, and it appears that the 
buyer relies on the seller's skill and judgment, whether 
he be the grower or manufacturer or not, there is an 
implied warranty that the goods shall be reasonably fit 
for such purpose. 

(2) Where the goods are brought by description 
from a seller who deals in goods of that description, 
whether he be the grower or manufacturer or not, there 
is an implied warranty that the goods shall be of 
merchantable quality. 

(3) If the buyer has examined the goods, there is 
no implied warranty as regards defects which such 
examination ought to have revealed. 

15. It has often been considered whether a bJU of 
sale describing an article sold is a warranty that the 
article conforms to the description. The law is now 
well settled that such a description is a warranty. In 
one of these cases a bill of sale read thus: "H. and 
Co. bought of T. W. and Co. two cases indigo, $272.*' 
The article sold was not indigo, but Prussian blue. 
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Fraud was not imputed to the seller, and the article 
was prepared in such a manner as to deceive exclusive 
dealers in indigo. The court regarded the bill of sale 
as a warranty that the article sold was indigo. In 
another case the bill read thus: "Sold E. T. H. two 
thousand gallons, prime quality, winter oil." The thing 
sold and actually delivered was oil, and winter oil, but 
not of prime quality. As in the other case, the court 
determined that the bill of sale constituted a warranty 
of the quality of oil. In another case a vessel was 
advertised for sale as " copper- fastened." This was 
decided to be a warranty that she was thus fastened 
as the term was understood by ship-builders and mer- 
chants dealing in that kind of property. 

16. Finally, it may be remarked that one who sells 
provisions is always regarded as warranting that they 
are good and wholesome. 

17. If a warranty is defective the buyer cannot re- 
turn the article sold, unless there be an agreement to 
that effect, or fraud; he can only sue the warrantor 
and recover money for the loss incurred. If, however, 
one orders a thing for a special purpose, known to 
the seller, he may return it as soon as its unfitness is 
found out. 

18. By the uniform sales act " any affirmation of fact 
or any promise by the seller relating to the goods is an 
express warranty, if the natural tendency of such 
affirmation or promise is to induce the buyer to pur- 
chase the goods, and if the buyer purchases the goods 
relying thereon. No affirmation of the value of the 
goods, nor any statement purporting to be a statement 
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of the seller's opinion only, shall be construed as a 
warranty.'* 

19. Another remark may be added concerning the 
sale of one's business. In this country not infrequently 
such a sale is made, the seller agreeing or promising 
that he will not pursue his trade elsewhere. The con- 
tract is void whenever the seller agrees to give up his 
business and never to resume it again at any time or 
anywhere, without limitation of space or time, for it is 
against public interest to permit a man to cast himself 
out from his business or trade during the rest of his 
life. But a contract for a proper consideration not to 
resume or carry on business within a specified time or 
place is valid. What these limits are have not been 
clearly defined. A contract not to carry on a business 
in a specified town, city, or state would undoubtedly be 
good, even though the contract should exclude the 
seller from continuing his business in a considerable 
section of the country. 
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CHAPTER XIV 

COMMON CARRIER; TELEGRAPH; 
TELEPHONE 

1. Carriers are private or public. 

2. His responsibility when carrying for another. 

3. The lien of a private carrier for his service. 

4. Rights and duties of a public carrier. 

5. Who are public carriers. 

6. A public carrier may perform other duties. 

7. He cannot refuse to carry goods without good 

reason. 

8. The carrier must receive them in a suitable way 

and at proper times and places. 

9. To whom he must deliver goods. 

10. What is the end of a transit by a railroad. 

11. What must be done by a carrier when others claim 

the goods. 

12. He has a lien on them for his compensation. 

13. His liability for the loss. 

14. What is meant by the act of God. 

15. A carrier is liable for the acts of his agents. 

16. His liability by federal law. 

17. Effect of stipulation concerning nature of mer- 

chandise. 

18. His liability for the baggage of passengers. 

19. If placed tmder his care. 

57T 
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20. But he may limit his liability therefor. 

21. Carrier's duty in carrying passengers. 

22. How it differs from his duty in carrying goods. 

23. Passengers cannot recover for an injury caused 

by carrier when negligent himself. 

24. Where passengers can, and cannot, recover who 

stand on platform of street car. 

25. A telegraph company is a common carrier. 
•^. How message must be sent. 

27. Secrecy must be observed. 

28. Must be delivered or sent beyond the line promptly. 

29. Liability for failure of another line. 

30. Force of conditions on a message-4)lank. 

31. Reasonable skill must always be used in sending 

and delivering messages. 

32. Payment for message. 

33. How telephone wires must be laid. 

34. Must afford facilities to all. 

35. And at a uniform price. 

36. Must serve all in regular order. 

37. When a company may decline to serve a person. 

I. Carriers are divided into two classes — private 
and public. A private carrier is one who carries for 
another from time to time, but does not pursue this em- 
ployment as a regular business. The contract between 
him and the shipper is governed by the ordinary rules 
of law. He is required to receive, care for, and carry 
the goods in such a manner as he has agreed to do. 
The bargain may be oral or in writing. He must use 
such care as a man of ordinary intelligence would take 
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of his own property tinder similar circumstances. And 
for any loss or injury that occurs while the goods are 
in his charge, arising from a want of care or intelli- 
gence, he is responsible. It is said that slight evidence 
showing a want of care is sufficient to throw on him the 
burden of accounting for their injury or loss. 

2. When goods are carried by a private carrier with- 
out any compensation, then he is considered a gratui- 
tous bailee, and the degree of care that he must exer- 
cise is very much less. Indeed, the law requires him 
to exercise only slight care in carrying them. The 
want of such limited care would be gross negligence, 
for which he would be responsible. 

3. Whether a private carrier has a lien, or not, for 
his service has not been clearly determined. An emi- 
nent authority says that he probably has one. If he 
incurs expense concerning the goods for sufficient 
reason and in good faith, he has a lien thereon for 
such outlay. 

4. Having considered the law concerning a private 
carrier, the rights and duties and responsibilities of 
a common or public carrier will now be considered. 
.These are very different from the rights and duties 
of a private carrier, and there are many reasons why 
they should be. 

5. A common carrier, perhaps, should be more care-? 
fully defined. An eminent authority has said that one 
is a common carrier "who undertakes for hire to 
transport the goods of such as choose to enploy him, 
from place to place." He undertakes the carriage of 
goods as his business, and this is the principal dis- 
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tinction between him and a private carrier. Truckmen, 
trainmen, porters, and all who undertake to carry 
goods for all applicants from one city or town to 
another, or from one part of a city to another, are 
common carriers. So are proprietors of stage-coaches 
and hackney-coaches. In recent times the business of 
carrying goods and passengers is largely conducted by 
railroads and water-transportation companies, indud^ 
ing canal companies. Ordinary sailing vessels are 
sometimes said to be common carriers. The boat 
lines or river canals are common carriers, and so are 
ferrymeiv A steamboat, generally employed as a 
carrier, may be used for a different purpose, like tow- 
ing a vessel out of harbour, and, when this is done, her 
usual character does not attach to this particular em- 
ployment Consequently, should a loss occur in towing 
a ship, the owner of the steamboat would be liable only 
for the negligence of those whom he employed 

6. The same person may be a common carrier and 
also hold other offices or relations. He may be a ware- 
houseman, a wharfinger, or a forwarding merchant. 
The peculiar liabilities of a common carrier do no$ 
attach to any of these offices or employments. Thus, 
a warehouseman is liable only for the loss of goods that 
are taken to be stored, if caused by his own negligence. 
He is not, like a common carrier, an insurer of the 
goods. A carrier who receives goods to be stored 
tmtil he can carry them, or who, at the end of the 
transit, stores them for a time for the safety of the 
goods or the convenience of Uie owner, is Uable as a 
warehouseman only while diey are tfraa stored. Bvi, 
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if he puts them into his store or office only for a short 
time, and for his own convenience, either at the be- 
ginning or the end of the transit, they are in his posses- 
sion as a carrier. As a general rule, the deposit of 
goods, in whatever place or building, is secondary and 
subordinate to carrying them. 

7. He must take the goods of all persons that are 
offered to him. He cannot refuse to receive any 
without good reason, for, while announcing himself 
as engaged in this business, he makes an offer to the 
public that becomes a contract with all who accept 
it. He may, indeed, demand his compensation, and, 
should the shipper refuse to pay, decline to carry his 
goods; nor is he required to carry goods on the offer 
of security instead of money. So he may refuse if 
his means of carriage are already fully employed, or 
if he cannot carry the goods without danger to him- 
self or to them, or without extraordinary inconven- 
ience; or, again, if they are not such goods as fall 
within his regular business. He is always entitled 
to his usual charge, but not to an unusual compensa- 
tion, except for an unusual service. 

A carrier cannot be required to transport dangerous 
articles. He may exercise his option when they are 
offered to him. Should, therefore, gunpowder, nitro- 
glycerine, and the like be offered, he may impose his 
own terms in agreeing to transport them. 

8. A carrier is bound to receive them in a suitable 
way and at proper times and places. If he has an 
office or station he must have proper persons there, 
as well as means of security. During the transit and 
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at all stopping places care must be taken of the goods, 
appropriate to their care. If he have a notice, regular 
or otherwise, of the need of peculiar care, as " glass, 
with great care," or " this side uppermost," the shipper 
is bound to comply with such directions, unless they 
impose unnecessary care or labour. 

The shipper is bound by all reasonable regulations 
relating to the manner of delivery and entry of par^ 
eels, and the information to be given by him of their 
contents, the rules of freight, and the like; for ex- 
ample, the carrier " will not be responsible for goods 
above the value of a certain sum, unless they are 
entered as such and paid for accordingly." 

9. Furthermore, he must deliver the goods to the 
consignee, or to the person appointed by him, and at 
the proper time and place. And if a person authorised 
to receive them declines to do so, the carrier must 
keep them for the owner. In so doing, however, he 
is no longer under the strict liability of a carrier, but 
simply that of a warehouseman. He must also keep 
them for the owner if he has good reason to believe 
that the consignee is dishonest and will defraud the 
owner of them. Concerning the time of their delivery, 
this must be within the proper hours for business. 
With respect to the manner and place of delivery, 
this must depend on the nature of the goods and on 
usage. They should be left, and with such a notice 
as will secure their early conveyance and safe recep- 
tion by the owner or consignee. Something also de- 
pends on the mode of conveyance. A man may carry 
a barrel into a house and deliver it to the owner or his 
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servant; a wagon or cart can go to a gate or into 
a yard and make delivery. A vessel can go to one 
wharf or another, and must go to the one that is 
reasonably convenient to the consignee, or to the one 
mentioned in the agreement. When delivery is not to 
the owner personally, or to his agent, immediate notice 
should be given to the owner. In truth, it may be said 
that the carrier cannot be made responsible without a 
notice of delivery to him ; on the other hand, he cannot 
make adequate delivery without a similar notice. 
Whenever the carrier has a place of delivery, as at a 
station, the owner must take notice of this; on the 
other hand, a carrier must regard the direction of an 
owner who has designated how his goods shall be 
delivered. 

10. Railroads terminate at their stations, and, 
though goods may be sent by wagons to the houses 
or stores of consignees, this is not usually done, as 
the transit by the carrier is regarded as finished when 
the goods have reached the carrier's station or ter- 
minus. Usually the consignee of goods sent by a 
railroad receives a notice from the consignor when 
to expect them, and this is so common that it is hardly 
necessary for the agents of the carrier to give notice 
to the consignee. But this should, we think, be given 
whenever it is necessary. 

11. It may happen that a third party claims the 
goods under a title opposed to that of the consignor 
or consignee. Should the carrier refuse to deliver 
them to such party, and, in the end, his legal right 
to them should be established, the carrier would be 
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liable to him. But the carrier may demand dear 
evidence of the claimant's title, and, if this be not 
satisfactory, he may demand security and indemnity. 
When the evidence or the indemnity is withheld he 
cannot be held liable for not delivering them to him, 
unless his better title was very clear, or unless the 
carrier did not act in good faith or with proper dis- 
cretion. If he delivers the goods to the claimant 
the proof by him of a good title is an adequate defence 
against any action by the consignor or consignee for 
not delivering them. 

12. A carrier has a lien on all the goods he carries 
for his compensation. While he holds them for this 
purpose he is not liable for loss or injury as a common 
carrier, but only for his own negligence. He can 
recover his compensation by any of the usual means 
whereby a lien on property can be enforced. If he 
carries goods for a party who does not own them, by 
his request, and at the end of the transit the true 
owner discovers or interposes and claims them, 
the carrier may recover his compensation whenever 
he has rendered a service or beneit to the owner 
for conveying them. But it would be a personal 
claim only, for which the carrier would have no 
lien.* 

13. The liability of a common carrier for the loss 
of goods is peculiar. It is said to spring from the 
public nature of his employment, but the true reason 
is the ease with which he may defraud the owner. 
Another reason is the owner's difficulty to prove the 

^ 2 Parsons on Contracts, 209. 
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carrier's wrong. The general rule for the carrier's 
liability is for any loss or injury to goods under his 
charge, unless it was caused by the act of God, or by 
the public enemy. The act of God, so the courts 
have said in some cases, means the same thing as 
unavoidable accident. This meaning, though, is not 
everywhere accepted. It is asserted that the rule is 
intended to hold the carrier responsible whereever he 
causes the loss, either by negligence or design. Con- 
sequently, the act of God means some act in which 
neither the carrier himself nor any other man had any 
direct and immediate agency. If, for example, a house 
containing goods is struck by lightning, or is blown 
down by a tempest, or washed away, this is an act of 
God for which the carrier is not liable. No man could 
have directly caused the loss. As a grneral rule, a 
common carrier is always liable for loss by fire unless 
it was caused by lightning. It might be true that, 
after the lightning, tempest or inundation, the carrier 
was negligent and lost the goods which could have been 
saved by proper efforts, or that he took opportunity to 
steal them. If this were shown the carrier would, of 
course, be liable, but the law will not presume this, if 
the main cause was one of which the carrier could not 
have been guilty. So, a carrier would be liable for loss 
caused by robbery, however sudden, unexpected, and 
irresistible. 

14. The act of God may be negative merely; for 
example, the wrecking of a vessel from a failure of 
wind. It includes also any loss springing from the 
inherent nature of the thing, like fermentation or 
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decay, assuming, of course, that the carrier has taken 
proper precaution to prevent it. 

15. The general principle of agency ectends to com- 
mon carriers, and makes them liable for the acts of 
their agents that are done while discharging their 
agency or employment So, too, the knowledge of a 
carrier's agent is his knowledge, if the agent was 
authorised expressly or by the nature of his employ- 
ment to receive or possess such knowledge. But an 
agent for a carrier may act for himself, a coachman 
may carry parcels for which he is paid personally 
and does not account to his employer. In such a 
case he is not liable unless the owner of the goods 
supposed the coachman carried them for his em- 
ployer, and was justified by his conduct in thus be- 
lieving. 

16. The common law relating to carriers has been 
greatly changed by federal legislation. By the inter- 
state commerce act of 1887 and amendments the at- 
tempt was made to secure just rates, prohibit unjust 
discrimination, prevent undue preference, prohibit 
greater compensation for a shorter than for a longer 
distance, and abolish discriminations. It also provided 
that all charges made for any services rendered, or to 
be rendered in the transportation of passengers or of 
property or in connection therewith, or for the re- 
ceiving, delivering, storage or handling of such prop- 
erty shall be reasonable and just, and every unjust 
and unreasonable charge for such services was pro- 
hibited and declared to be unlawful in determining the 
reasonableness of rates. In conducting their business 
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carriers were subjected to two leading prohibitions, 
that their charges were not to be unjust or unreason- 
able nor were they unjustly to discriminate so as to 
give undue preference or advantage. Other changes 
have since been made by the Carmack amendment to 
the interstate commerce act. The effect of this is to 
render and hold the initial carrier engaged in inter- 
state commerce and receiving property for transporta- 
tion from a point in one state to a point in another 
state as having contracted for through carriage to 
the point of destination, using the lines of connecting 
carriers and its agents, and liable to the holder of the 
bill of lading for any loss or injury to the property 
shipped, whether such loss or injury occurred after 
the goods had passed out of the hands of the initial 
carrier or not, and to prevent interstate carriers from 
exempting themselves from liability for the loss of 
property or damage thereto after it has passed into the 
hands of another carrier for transportation. Congress 
has the right to legislate on the liability of carriers 
engaged in interstate commerce and has done so, 
thereby superseding all the regulations of the states. 
By federal law, a common carrier cannot exempt him- 
self from liability for his own negligence or that of 
his employee but the rigor of this rule may be modified 
by a fair, reasonable and just agreement with the 
shipper which does not include exemption from such 
negligence. The right to receive compensation com- 
mensurate with the risk involves the right to agree on 
rates proportionate with the value of the property 
transported. Again, an interstate carrier may by a 



Digitized by VjOOQIC 



582 BUSINESS MAN'S LEGAL ADVISER 

fair, open and reasonable agreement limit the amount 
recorerable by the shipper to an agreed value for the 
purpose of obtaining the lower of two or more rates 
proportioned to the amount of the ride. Such a limita- 
tion does not conflict with any sound principle of 
public policy. 

17. If an express company's receipt for a package 
states that the property is accepted as merchandise 
only, and that the company will not be liable for the 
loss of jewelry unless the articles are enumerated in 
the receipt, and the package in fact contains jewelry, 
though this is not mentioned in the receipt, the com- 
pany cannot be held liable for loss of the package, 
either as jewelry or as merchandise. Said the court in 
stating this principle: "It is reasonable that a car- 
rier when called upon to transport such property should 
make a special acceptance and prescribe the conditions 
under which it is to be shipped. This right is not 
inconsistent with the rule that the carrier cannot ex- 
empt himself from liability for the negligence of him- 
self or his employees. He is entitled to receive com- 
pensation proportionate to the risk, and to protect him- 
self from fraud or imposition by reasonable rules and 
regulations/' 

The measure of damages for loss or injury to 
K^ggage is the actual value of the articles destroyed, 
also the damage to articles partly destroyed. No ac- 
count however is to be taken of the deprivation of 
the use of the articles, nor the mental distress caused 
by their loss. The value is the fair market value of 
the property. The loser is not allowed to recover the 
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expense incurred in making search for his baggage, 
nor for the amount spent in purchasing other clothing 
and articles of immediate necessity. 

18. A carrier of passengers is responsible for their 
baggage, though only to the extent of what is fairly 
and ordinarily carried. What this quantity may be 
must always remain an open question of fact, for de* 
termination by the jury in any legal controversy. 
There can be no precise and definite standard. A 
traveller on a long journey needs more baggage than 
one on a short journey, and a traveller to some places 
and for some purposes needs more baggage than for 
other places or for other purposes. The reason for 
the rule is to prevent the carrier from becoming liable 
by the fraud of a passenger, for this would be the case 
if he could carry merchandise as baggage, and thus 
make a carrier of passengers a carrier of goods without 
knowing it. He is also to deliver to each passenger 
his baggage at the end of the route, and is held liable 
should he deliver it to a wrong party, or on a forged 
order. Generally, a carrier of passengers by rail, 
steam, or stage carries the baggage of a passenger 
without receiving specific payment for the service. But 
the law considers a payment for this so far included 
in the payment of fare as to form a sufficient ground 
for the (Carrier's liability. 

19. A carrier is liable only for goods or baggage 
delivered to him and placed under his care. Conse- 
quently, when a passenger keeps his baggage, or any 
part of it, in his own hands, or within his own con- 
trol, instead of delivering it to the carrier, or to his 
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servant, he cannot recover for any loss or injury that 
may happen to it. 

A carrier may stipulate that the shipper must give 
notice of any claim for loss or damage within a reason- 
able prescribed time. This stipulation controvenes no 
public policy, excuses no negligence, and is consistent 
with holding the carrier to the fullest measure of good 
faith and diligence. 

20. Not infrequently carriers have a rule prescribing 
the maximum loss on baggage for which they will be 
responsible. By this rule it is generally declared that, 
for a trunk, valise, or other article, they will not be 
responsible for more than a fixed amount, unless the 
owner shall give notice of its contents at the time of 
delivering the same. 

21. A carrier of passengers must receive all who 
offer, carry them over the whole route and at a proper 
speed, demand only a reasonable, or the usual com- 
pensation, notify them of any peculiar dangers, treat 
all alike unless the dangerous condition or miscon- 
duct of a passenger requires different attention, and 
behave toward all with civility, and employ competent 
persons for all duties. Should he fail in any of these 
particulars he would be responsible for the injury 
thereby caused. 

There is a clear difference between the contracts 
of carriage by a railroad or steamboat company and by 
an innkeeper. The carrier regulates the movements 
of the passenger, assigns him his seat or berth, and 
determines when, how, and where he shall ride, eat, 
and sleep, while the passenger submits to the rules 
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and directions of the carrier. Consequently "every 
servant of the carrier to transport the passenger 
safely , . . is constantly acting within the scope 
and course of his employment while he is upon the 
train or boat, because he is one of those selected by 
his master and placed in charge of the person of the 
passenger to safely transport him to his destination." 
For every negligent or wilful act inflicted on the pas- 
senger by the servant the carrier must respond. But 
the inkeeper does not take the guest, nor does he sur- 
render himself. A room is assigned to him, but he 
is free to use it. "The servants of the innkeeper 
are not placed in charge of the person of the guest, 
to direct, guide, and control his location and action, 
nor are they employed to perform any contract to 
insure his safety; but they are engaged in the ex- 
ecution of the agreement of the master to exercise 
ordinary care for the comfort and safety of the visi- 
tor." Consequently "when the servants are not en- 
gaged in the course or scope of their employment, 
although they may be present in the hotel, they are not 
performing their master's contract, and he is not liable 
for their negligent or wilful acts."* 

22. A carrier of passengers is under a more limited 
liability than a carrier of goods. The reason is that 
he has not the same control over them that he has 
over goods. Nevertheless, the liability of a carrier 
for passengers is very great. No proof of care will 
excuse a carrier if he loses goods entrusted to him for 
transportation, but proof of the utmost care will excuse 



* Clancy v. Barker, 131 Fed., x6x, 165. 
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him for an injury happening to passengers. A carrier 
of passengers is liable for any injury to them tmless 
he can show that he took all possible care in carrying 
them. 

23. Many a passenger who has been injured through 
the Diligence of the carrier has failed to recover 
because he himself was negligent. This principle is 
of the highest importance, and runs all through the 
law. Thus, a trayeller on a highway must look both 
ways and listen for trains at the very time he is 
approaching a railroad crossing. To omit this plain 
duty without any explanation is contributory negligence 
which prevents him from recovering for an accident^ 
even though the railroad was negligent. 

This rule was applied not long since to a bicycle 
rider who was about to cross a street-railway track. 
The court declared that it was "an unbending rule 
to be observed at all times and under all circum- 
stances. 

24. A passenger who stands on a platform, or rides 
on the steps of a street car, when there is a seat or 
standing room on the inside, assumes all the risk 
incident to his position. But, if there is no room 
within, and he rides outside with the knowledge and 
consent of the conductor, he is entitled to the same 
care and protection as the other passengers from known 
and avoidable dangers. 

If a carrier refuses to carry a passenger, the dam- 
ages are limited to those which naturally follow as a 
proximate result of the breech of the contract. The 
carrier may be held responsible for discomfort, men- 
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tal distress, expenses and charges proximately reetilt- 
ing from the breach of the contract, whether the pas- 
senger is carried beyond his station, or is let off the 
train short of his destination. The damages for failure 
to stop a train at a station and take on a passenger are 
the cost of the ticket and inconvenience directly re- 
sulting from the negligent act. The passenger may 
also recover for the personal injury he has sustained 
as a result of not carrying him according to contract, 
and in some cases of willful neglect, punitive damages 
may be allowed. 

25. Telegraph companies in the early history of 
telegraphy were declared to be common carriers, but 
while they as well as telephone companies must serve 
the public generally in good faith and impartially, they 
are not insurers of a correct transmission of messages 
given to them, as carriers are for carrying property 
entrusted to them. They are however carriers in some 
states by statute. Though the transmission and de- 
livery of messages within the states are still governed 
by state laws, interstate messages, so the supreme court 
of the United States has recently declared, are gov- 
erned by the federal act of 1910 regulating commerce. 

26. If the message be illegible an operator may 
refuse it, but, if received, he must read it as well as 
he can, and send it accordingly. He must not amend 
ia any ¥ray, though it may be wholly unintelligible 
to him, for it may be understood by sender and re- 
ceiver; be must, therefore, send the message lifteraEy^ 
as written. 
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A delivery of a message to one of the company's 
messenger boys, written on one of its blanks, is not a 
delivery to the company until it has been accepted by 
it at one of the transmitting offices, for the boy is in 
law the agent of the sender. 

27. Secrecy is also another obligation. Employees 
are strictly forbidden by statute or common law from 
making the contents of messages known. Even if 
they are summoned as witnesses in courts of justice, 
they are protected from producing despatches or testi- 
fying to their contents. 

28. Messages must be delivered promptly and to 
the right person. A company is also bound to send 
beyond its own line if this is obvioudy required by 
the address of the message. 

29. Whether the company is liable for the failure 
of another line to do its duty depends on the sender's 
contract made with the receiver. Several lines may 
be so associated as to be liable as partners. In other 
cases a telegraph company may agree, like a common 
carrier of freight, to transmit the message to the next 
company, but without holding itself responsible for 
its negligence in further transmission and delivery. 

\ Professor Parsons says the question finally takes 
this form : " Has the receiving line, by actual connec- 
tion with other lines, by an apeparance of connection 
sanctioned by the receiving line, by custom, or ad- 
vertisement, or otherwise, led their customer to believe, 
or justified him in believing, that they will send the 
message over the whole distance as over their own 
lines? Receiving pay for the whole distance may be 
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prima facie evidence of such a contract, but it would 
be open to explanation." 

30. The conditions printed on the face or reverse of 
a blank message become a part of the contract for 
transmission. In this way a company may make all 
reasonable rules for the receiving, transmission, and 
delivery of its messages. It may require prepayment 
of them. It may also require repetition, in order to 
be responsible. This is a common rule among telegraph 
companies, and is declared to be reasonable and binding 
on the sender or receiver of the message. Says Chief 
Justice Chapman, in one of the cases : ** it seems to us 
that one who elects to save the small sum charged for 
a more extended liability cannot reasonably claim the 
benefit of it in a business where careful operators are 
so liable to make mistakes, and that this principle ap- 
plies to every stage of dealing with the message." * In 
Illinois the Supreme Court has taken precisely the 
opposite view, declaring that a message thus sent was 
a forced contract, unjust in conception, without con- 
sideration, and void. 

According to Jones,' the stipulations exempting the 
companies from liability unless the message is repeated 
"are void and unenforcible. • . . Telegraph com- 
panies claim that as they are required to exercise very 
great care and diligence in making an accurate trans- 
mission of messages this is the best means of per- 
forming this duty and for this reason the regulation is a 
reasonable one. This is unquestionably true," adds 
Jones, but he contends the companies ought to re- 

* Griimell v. Western Union Td. Co., 112 Mass., 71, 
'Tdegrai^ & Tel. Companies, S377 (2nd Ed.). 
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peat them to ensure their accuracy irrespective of 
such an agreement. 

31. Of course, a company in all cases must use rea- 
sonable skill in transmitting and delivering its mes- 
sages. The above rule does not protect a company 
against the gross n^lect or indifference of its opera- 
tors. Should the addressee live several miles from 
the place to which a message is addressed, the com- 
pany is under no legal duty to deliver it there. 

Stipulations concerning night messages does not ex- 
onerate the company for any n^ligence in transmis- 
sion, or exempt it from liability arising from the want 
of due diligence in prompt delivery. The company 
must exercise the same diligence in delivering them 
on the following naming as if they had been sent 
as day messages. A stipulation though to the effect 
that, in consideration of reduced rates, the company's 
duty to deliver shall be fulfilled by noon of the suc- 
ceeding day is reasonable and valid. 

Is a delivery to a hotel clerk of a message addressed 
to one of its guests or boarders in his absence a good 
delivery? The courts have answered both ways, but 
in one of the latest cases the court said: "We can 
see no reason why such a duty would exist, if vol- 
untarily assumed, any more than that of receiving 
other notices or transacting other business for the 
boarder,"* 

32. To whom does a company give credit for the 
price of sending a message? The answer is, in the 

.first place, to the sender. If sent without payment 

* 98 Ind. 506. 
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the receiver may take it or not, as he pleases; if 
he refuses he cannot be held liable for the amount 
But, if he takes an unpaid message, he must pay there- 
for. Finally, after receiving and opening the envel- 
ope containing a message, and especially after read- 
ing it, he cannot then decline to receive it and to 
pay for it, for he has received it. 

The damages recoverable for a breech of the con- 
tract between a telegraph company and the sender 
of a message are those which may fairly and rea- 
sonably be considered to arise naturally from the 
breech of the contract, or such as may reasonably be 
supposed to have been in the minds of both parties 
at the time of making the contract. 

33. The business of supplying the public with elec- 
tricity, like that of supplying gas for lighting, in- 
volves the handling of a highly dangerous agent, and 
therefore requires a corresponding degree of care 
on the part of the undertaker to prevent injury. He 
must put his wires high enough to enable persons who 
are rightfully under them to pass without coming in 
contact with them, and to keep them properly insu- 
lated. One who lets the use of a structure, for ex- 
ample, a telegraph pole, for attaching electric wires 
thereto, is liable for defects whereby the electricity 
is caused to escape from a wire and injuring a third 
person. 

34. Telephone companies, like telegraph companies, 
are analagous to common carriers in affording equal 
facilities to all, and may be compelled by law to 
furnish facilities to one offering to comply with their 
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regulations, even though such party is a rival com- 
pany. A telephone company doing a general tdephcme 
business is a common carrier of news, and must fur- 
nish impartial service without discrimination to all 
persons in the same class. The cases hold a tele- 
phone company, like a telegraph company, to be a 
common carrier of news intelligence or communica- 
tions. The interstate commerce act makes a telephone 
company, doing an interstate telephone business, ' a 
common carrier within the meaning and purpose of 
that act. 

35. A telephone company must furnish its services 
to each patron at a uniform price for the same serv- 
ices. They are often regulated by statutes. It may 
make a greater charge to a subscriber who has a 
single line than to one who is on a party line. The 
charges for a long distance telephone must be the 
same to all, whether the patron be a subscriber or 
not; nor can the company do the business over a 
longer route and charge accordingly when it could 
be done over a shorter one. 

36. One of the duties of a telephone company, with 
few exceptions, is to transmit all messages tendered 
to them in the order they are received. In many 
states this is a statutory requirement. A subscriber 
may demand that his " calls " at the exchange receive 
proper attention in the regular order in which they 
are made; that all calls for him be properly looked 
after; and that he be given prompt and efficient con- 
nections with other subscribers. 

37. Under some circumstances, a telephone com- 
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pany may decline to serve an applicant. If he should 
use abusive language over the wires, or such as would 
tend to create a public disturbance, they may refuse 
to furnish him service while using such language. 
And should one of their subscribers use, continuously, 
such language or abuse over his telephone, after per- 
sistent requests by the company not to do so, they 
may, as a last resort, remove their instrument from 
bis premises. 
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CHAPTER XV 

PROMISSORY NOTES AND BILLS OP 
EXCHANGE 

1. What is a negotiable bill or note. 

2. Its four characteristics. 

3. Non-negotiable paper. 

4. Promissory note defined. 

5. Must be delivered. 

6. How it must be signed. 

7. Forged signature. 

8. Ambiguities and omissions. 

9. Effect of additional statements. 

10. Ways of paymwit. 

11. Instrument need not follow language of the acL 

12. Consideration. 

13. Who is an accommodation party. 

14. Indorsement. 

15. Liability of an indorser. 

16. Indorsement to an official. 

17. How an agent or representative may indorse. 

18. When is an indorsement prestmied to have been 

made. 

19. Holder may strike out indorsements. 

20. Transfer without indorsement. 

21. Instrument may be negotiated back. 

394 
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22. Who is holder in due course. 

23. Who is not such a holder. 

24. What is notice of an infirmity. 

25. How payment may be enforced. 

26. Defences. 

2.7, Admissions by parties. 

28. Construction of act on this subject. 

29. Indorsement by a third person. 

30. Presentment. 

31. How it must be made. 

32. Place of presentment. 

33. Mode of presenting it. 

34. Presentment at bank. 

35. Death of presentee. 

36. Presentment to partners. 

37. When presentment is not required. 

38. When presentment is excused. 

39. Dishonor of instrument. 

40. Grace. 

41. Presentment at bank. 

42.. When payment is in due course. 

43. Notice of dishonor. 

44. To whom benefit of notice enures. 

45. Who may give notice. 

46. How signed. 

47. May be oral or in writing. 

48. To whom notice must be given. 

49. Use of post-office in sending notice. 

50. Notification of antecedent parties. 

51. Bill of exchange defined. 

52. Acceptance defined. 
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53. Holder may require acceptance to be written on 

the bill. 

54. Effect of writing it on another paper. 

55. An incomplete bill may be accepted 

56. What is an actual acceptance. 

57. Time for deciding whether to accept or not. 

58. An acceptance may be general or qualified. 

59. Holder may refuse qualified acceptance. 

60. What bills must be presented for acceptance, and 

to whom. 

61. When this presentment must be made. 

62. When presentment is excused. 

63. Dishonor of bill. 

64. Foreign bill. 

65. Protest. 

66. Who may make protest. 

67. When it must be made. 

68. Where it must be protested. 

69. A bill protested for non-acceptance can be pro- 

tested for non-payment. 

70. Protest of bill accepted by insolvent acceptor. 

71. When protest may be dispensed with. 

72. Protest of bill lost or detained. 

73. Acceptance for honour. 

74. Must be in writing. 

75. For whose honour is an acceptance made. 
y6. To whom acceptor for honour is liable. 

77. Nature of his engagement. 

78. Acceptance of bill payable after sight 

79. When protest of dishonoured bill accepted for hon- 

our must be protested. 
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8a. How presentment for payment to acceptor for 

honour must be made. 
8i. Protest of bill not paid by acceptor for honour. 

82. Who may pay a bill protested for honour. 

83. How such payment must be made. 

84. Pajrment by two or more persons for honour of 

different parties. 

85. Effect of paying biU for honour and rights of 

those who pay. 

86. Recourse of holder who refuses to receive pay- 

ment. 

87. Payor for honour is entitled to receive the bill. 

88. Bills in a set 

1. NoTES^ bills of exchange^ checks, and other instru- 
ments are daily given by persons for various purposes. 
The most general division of them is into two classes — 
negotiable and non-negotiable. A negotiable instru- 
ment can be transferred by indorsement or delivery; 
a non-negotiable one can be transferred only by an 
assignment. Formerly, the transfer of notes was for- 
bidden as a protection to the persons who made them. 
But this barrier was removed, first, from bills of ex- 
change and afterward from promissory notes. When- 
ever, therefore, these instruments are so drawn that 
they can be transferred by indorsing and delivering 
them to the transferee or purchaser, or by delivery 
only, they are negotiable. 

2. A negotiable instrument possesses four charac- 
teristics. The first is that it can be so effectively trans- 
ferred by the original holder or owner that the trans- 
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feree can sue in his own name the maker or subse- 
quent promissor for the ftdfilment of his promise, 
should he fail to observe it. Second, should the in- 
strument be stolen and transferred by a thief to an- 
other for a valuable consideration in the usual course 
of business and before maturity, the purchaser wotdd 
acquire a perfect title, which 1m could not dms ac- 
quire to a horse or any other thtn^. Third, the holder 
of a negotiable note is entitled to the full amount men- 
tioned on its face, and a defence which the maker 
could have made against the payee, had he kept it, 
will not avail against a later holder who acquired it 
in the usual course of business and before its ma- 
turity. Fourth, a negotiable instrument imports a con- 
sideration, like a sealed instrument Between the im- 
mediate parties the truth may be shown, but not be- 
tween others. 

3. Notes and bills that are not negotiable are in 
common use. They can be transferred, but the trans- 
feree or holder is not so perfectly protected as the 
holder of a negotiable note or bill. The maker can 
always defend as effectively against a subsequent 
holder as against the original holder. "An instru- 
ment payable upon a contingency is not negotiable, 
and the happening of the event does not cure the 
defect." 

4. The three kinds of negotiable paper that are 
best known in the commercial world are promissory 
notes, bills of exchange, and bank checks. 

Negotiable promissory note, within the meaning of 
the negotiable instruments law, is an unconditional 
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promise in writing made by one person to another 
signed by the maker engaging to pay on demand, or 
at a fixed or determinable future time, a sum certain 
in money to order or to bearer. And if a note is 
drawn to the maker's own order, it is not complete 
until indorsed by him. The sum is certain within 
the meaning of the law if it is to be paid with inter- 
est, by stated installments, with exchange or with costs 
of collection or an attorney's fee in case pa3rment is 
not made at maturity. The instrument is also paya- 
ble at a determinable future time, which is payable 
at a fixed period after date or sight, or on or before 
a fixed or determinable future time specified therein, 
or on or at a fixed period after the occurrence of a 
specified event, which is certain to happen, though the 
time of happening be uncertain. An instrument pay- 
able upon a contingency is not negotiable, nor does the 
happening of the event cure the defect. 

5. To make the contract complete the instrument 
must be delivered. Until this is done it is revocable. 
As between immediate parties, and as regards a re- 
mote party other than a holder in due course, the 
delivery, in order to be eflFectual, must be made either 
by or under the authority of the party making, draw- 
ing, accepting or indorsing, as the case may be; and 
in such case the delivery may be shown to have 
been conditional, or for a special purpose only, and 
not for the purpose of transferring the property in 
the instrument. But where the instrument is in the 
hands of a holder in due course, a valid delivery 
by all prior to him is conclusively presumed. An in- 
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complete instrument that has not been delivered will 
not, if completed and negotiated without authority, be 
a valid contract in the hands of any holder as against 
any person whose signature was placed thereon be- 
fore delivery. 

6. How shall a negotiable instnmient be signed? 
One who signs in a trade or assumed name wUl 
be liable to the same extent as if he had signed in 
his own name. The signature may be made by a 
duly authorized agent, nor is any particular form of 
appointment needful for this purpose. And when one 
signs for another he is not liable if he was duly 
authorized. But the mere addition of words describ- 
ing him as an agent, or as filling a representative 
character, without disclosing his principal, does not 
exempt him from personal liability. 

7. When a signature is forged or made without the 
authority of the person whose signature it purports 
to be, it is wholly inoperative, and no right to retain 
the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can 
be acquired through or under such signature, unless 
the party against whom it is sought to enforce such 
right is precluded from setting up the forgery or want 
of authority. 

8. Where the language of the instrument is am- 
biguous or there are omissions, the following rules 
of construction apply: i. Where the sum payable is 
expressed in words and also in figures and there is 
a discrepancy between the two, the sum denoted by 
the words is the sum payable; but if the words are 
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ambiguous or imcertain, reference may be had to the 
figures to fix the amount 2. Where the instrument 
provides for the payment of interest, without specify- 
ing the date from which interest is to run, the inter- 
est runs from the date of the instrument, and if the 
instrument is imdated, from the issue thereof. 3. 
Where the instrument is not dated it will be con- 
sidered to be dated as of the time it was issued. 4. 
Where there is a conflict between the written and 
printed provisions of the instrument the written pro- 
visions prevail. 5. Where the instrument is so ambigu- 
out that there is doubt whether it is a bill or note, the 
holder may treat it as either at his election. 

9. An instrument which contains an order or prom- 
ise to do any act in addition to the payment of money 
is not negotiable, except in some cases Thus its 
negotiability is not affected by a clause authorising 
the sale of collateral securities or confession of judg- 
ment if the instrument is not paid at maturity, nor by 
a clause waiving the benefit of any law intended for 
the protection of the obligor or maker, nor a clause 
giving the holder an election to require something to 
be done in lieu of payment of money. But a note 
which contains a clause authorising a confession of 
judgment at any time thereafter, whether due or not, 
is not negotiable. Again, the negotiable character 
of an instrument is not affected by the fact that it 
is not dated, does not specify the value given, or the 
place where it was drawn or is payable, or bears 
a seal, or designates a particular kind of current 
money in which payment is to be made. 
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10. An kistruinent may be payable in one of several 
ways. It is payable on demand when thus expressed, 
or at sight or on presentation, or when no time for 
payment is expressed Likewise an overdue instru- 
ment is payable on demand so far as the issuer, 
acceptor or indorser is concerned. An instrument is 
payable to order where it is drawn payable to the 
order of a specified person, or to him, or to his order. 
And an instrument is payable to bearer when thus 
expressed or to a person named therein or bearer, 
or when it is payable to the order of a fictitious or 
non-existing person, which was known to the person 
making it so payable, or when the name of the payee 
does not purport to be the name of any person, or 
when the only or last indorsement is in blank. 

11. The instrument need not follow the language of 
the act, but any terms are sufficient which clearly in- 
dicate an intention to conform to it. And where an 
instrument is expressed to be payable at a fixed period 
after date is issued undated, or where the acceptance 
of an instrument payable at a fixed period after sight 
is undated, any holder may insert the true date of 
issue or acceptance. And where blanks have not been 
filled the person in possession has a prima facie au- 
thority to fill them. 

12. The consideration required in every negotiable 
instrument is deemed prima facie to have been valua- 
ble, and every person whose signature appears there- 
on to have become a party for value. Likewise an 
antecedent or pre-existing debt constitutes value 
whether the instrument is payable on demand or at 
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a future time. And where the holder has a lien on 
the instrument arising either from contract or by 
implication of law, he is deemed a holder for value 
to the extent of his lien. Again, absence or failure 
of consideration is a matter of defense as against 
any person who is not a holder in due course. And 
partial failure of consideration is a defense to that 
extent 

13. An acc(»nmodation party is one who has signed 
the instrument as maker, drawer, acceptor or indorser, 
without receiving value therefor, and for the pur- 
pose of lending his name to another person. He is 
liable to a holder for value, notwithstanding he knew 
at the time of taking the instrument how the accom- 
modation signer signed it 

14. By negotiation is meant the transfer of an in- 
strument from one person to another in such a way 
as to constitute the transferee the holder. This is 
done if payable to bearer by delivery, if payable to 
order by the holder's indorsement and delivery. The 
indorsement must be written on the instrument or on 
a paper attached to it, and may consist of the in- 
dorser's name without any additional words. But an 
indorsement which transfers a part only of the amount 
payable, or transfers the instrument to two or more 
indorsees severally, does not operate to negotiate the 
instrument. If an instrument, however, has been 
partly paid, it may be indorsed for the residue. An 
indorsement may be either special or in blank, re- 
strictive or qualified, or conditional 

15. Where a person, not otherwise a party to an in- 



Digitized by VjOOQIC 



6o4 BUSINESS MAN'S LEGAL ADVISER 

stntment, who places thereon his signature in blank, 
before delivery, he is liable as indorser in accordance 
with the following rules: 

If the instrument is pajrable to the order of a third 
person he is liable to the payee and to all subsequent 
parties. If the instrument is payable to the order 
of the maker or drawer, or is payable to bearer, he 
is liable to all parties subsequent to the maker or 
drawer. If he signs for the accommodation of the 
payee he is liable to all parties subsequent to the payee. 

Every person negotiating an instrument by delivery 
or by a qualified indorsement warrants: That the in- 
strument is genuine and in all respects what it pur- 
ports to be; that he has a good title to it; that all 
prior parties had capacity to contract; that he has no 
knowledge of any fact which would impair the validity 
of the instrument or render it valueless. 

But when the negotiation is by delivery only the 
warranty extends in favour of no holder other than 
the immediate transferee. 

Every indorser who indorses without qualification 
warrants to all subsequent holders in due course: 
The matters and things mentioned in sub-divisions one, 
two, and three of the next preceding section; and, 
that the instrument is, at the time of his endorsement, 
valid and subsisting. 

And, in addition, he engages that, on due present- 
ment, it shall be accepted or paid, or both, as the case 
may be, according to its tenor, and that if it be dis- 
honoured and the necessary proceedings on dishonour 
be duly taken he will pay the amount thereof to the 
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holder or to any subsequent indorser who may be 
compelled to pay it. 

16. An instrument that is drawn or indorsed to a 
person as " cashier," or other fiscal officer of a bank 
or corporation, is deemed prima facie to be payable 
to the bank or corporation of which he is such officer, 
and may be negotiable by the endorsement of either 
party. And where the name of a payee or indorsee 
is wrongly designated or mispelled, he may indorse 
the instrument as therein described, adding, if he 
thinks fit, his proper signature. 

17. Any person who is under obligation to indorse 
in a representative capacity, may indorse in such terms 
as to negative personal liability. 

18. Every negotiation is deemed, prima facie, to have 
been effected before the instrument was overdue, ex- 
cept where an indorsement bears date after the ma- 
turity of the instrument. Every indorsement is also 
presumed, prima facie, to have been made at the 
place where the instrument is dated. Again an in- 
strument, negotiable in its origin, continues to be 
negotiable until it has been restrictively indorsed or 
discharged by payment or otherwise. 

19. The holder may at any time strike out any 
indorsement which is not necessary to his title. By 
so doing he relieves from liability such indorser and 
also all indorsers, if there are any, who indorsed sub- 
sequently. 

20. The holder of an instrument, who transfers it 
for value without indorsing it, vests in the transferee 
such title as the transferer had therein; and the trans- 
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feree acquires, in addition, the right to have the in- 
dorsement of the transferer; but for the purpose of 
determining whether the transferee is a holder in due 
course, the negotiation takes effect as of the time 
when the indorsement is actually made. 

21. An instrument may be negotiated back to a 
prior party who may, subject to the law, reissue and 
further negotiate it When this is done he is not 
entitled to enforce payment against any intenrening 
party to whom he was personally liable. 

22. A holder in due course is a bolder who has 
taken the instrument under the following conditions: 

I. That it is complete and regular upon its face. 2. 
That he became the bolder of it before it was over- 
due, and without notice that it bad been previously 
dishonoured, if such was the fact. 3. That he took 
it in good faith and for value. 4. That at the time 
it was negotiated to him he had no notice of any in- 
firmity in the instrument or defect in the title of the 
person negotiating it. 

Who is a holder in due course? This question has 
arisen more frequently than any other in administering 
the Negotiable Instruments Law. On one occasion 
the drawer of a check gave it to another to be deliv- 
ered to a third party in payment of the drawer's debt, 
but he fraudulently handed it to the payee in pay- 
ment of a debt due from himself. The payee ac- 
cepted it in good faith in payment of the debt. He 
was therefore regarded as a bona fide purchaser for 
value, and the drawer could not set up the fraud in 
defense of the check, nor maintain an action against 



Digitized by VjOOQIC 



PROMISSORY NOTES 607 

him to recover it/ In another case a person pur- 
chased a note for $1,000 three months before ma- 
turity knowing the maker to be solvent, for $500 
without knowledge of any infirmity. He was entitled 
to recover thereon, though the consideration from the 
payee to the maker had failed.* In another case a 
note had been indorsed by the payee to another and 
by three successive holders before it was acquired by 
the plaintiff. The indorser to the plaintiff was a bona 
fide holder of the note and transferred it for value 
after maturity. The defence of fraud though availa- 
ble as between the original parties could not avail 
against the plaintiff.' 

On the other hand, when one received a check from 
his brother, without consideration, to be used to bind 
a bargain and which was to be void if the bargain 
failed, and a person received it after notice of the 
failure of the bargain, and payment had been stopped, 
the payee was not a holder in due course. 

23. Where an instrument payable on demand is 
negotiated an unreasonable length of time after its 
issue, the holder is not deemed a holder in due course. 

Where the transferee receives notice of any in- 
firmity in the instrument, or defect in the title of the 
person negotiating the same, before he has paid the 
full amount agreed to be paid therefor, he will be 
deemed a holder in due course only to the extent of 
the amount theretofore paid by him. 

24. To constitute notice of an infirmity in the in- 

* Boston Steel & Iron Co. v. Stcurer, 183 Mass., 140. 
' McNamara v. Jose, 28 Wash., 461. 

• Jennings v. Carlucci, 87 N. Y. Supp., 475. 
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strument or defect in the title of the person negotiat- 
ing the same, the person to whom it is negotiated 
must have had actual knowledge of the infirmity or 
defect, or knowledge of such fact that his action in 
taking the instrument amounted to bad faith.^ 

In construing this section the person to whom a note 
is negotiated must have actual knowledge of the in- 
firmity, or knowledge of such facts that his action in 
taking the instrument amounts to bad faith ; one there- 
fore who has knowledge of a defect in his transferrer's 
title, or knowledge of such facts that his action in 
taking the instrument amounts to bad faith, is not a 
holder in due course.* Again, mere suspicion of a 
defect in the title, or knowledge of circumstances 
that would excite such suspicion in the mind of a 
prudent man, or gross negligence of the taker at the 
time of the transfer, or an indorsement thereon de- 
scribing the receipt of money from one of the makers 
who, released from further payment, would not defeat 
the assignee's title.* 

On another occasion two certificates of deposit were 
drawn payable, one to "C, trustee," and the other 
to " C, trustee of B. F." At the time they were wrong- 
fully indorsed by the trustee in the same form one of 
them had almost twelve months, and the other six^ 
months to run before maturity. They gave actual 
notice, so the court held, to the indorsee, that they 
represented a trust fund and obligated him to inquire 
into the right of the trustee to dispose of them.* 

' M Grok*s Sons v. Schneider, 34 N. Y. Misc., 195. 

* Keene v. Behan, 40 Wash , 505, 

• Valley Sav. Bank v. Mercer, 97 Md.. 458. 
*Ford V. H. C. Brown & Co., 114 Tcnn., 467. 
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25. A holder in due course holds the instrument 
free from any defect of title of prior parties and 
free from defences available to prior parties among 
themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties 
liable thereon. 

26. In the hands of any holder other than a holder 
in due course, a negotiable instrument is subject to 
the same defences as if it were non-negotiable; but a 
holder who derives his title through a holder in due 
course, and who is not himself a party to any fraud or 
illegality affecting the instrument, has all the rights 
of such former holder in respect of all parties prior to 
the latter. Every holder is deemed, prima facie, to 
be a holder in due course; but when it is shown that 
the title of any person who has negotiated the instru- 
ment was defective, the burden is on the holder to 
prove that he or some person under whom he claims 
acquired the title as holder in due course. But the 
last-mentioned rule does not apply in favour of a party 
who became bound on the instrument prior to the ac- 
quisition of such defective title. 

^. The maker of a negotiable instrument, by mak- 
ing it, engages that he will pay it according to its tenor, 
and admits the existence of the payee and his then 
capacity to indorse. 

The drawer, by drawing this instrument, admits the 
existence of the payee, and his then capacity to in- 
dorse, and engages that on due presentment the in- 
strument will be accepted or paid, or both, according 
to its tenor, and that, if it be dishonoured, and the 
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necessary proceedings or dishonour be duly taken, he 
will pay the amount thereof to the holder or to any 
subsequent indorser who may be compelled to pay it. 
But the drawer may insert in the instrument an 
express stipulation negativing or limiting his own lia- 
bility to the holder. 

The acceptor, by accepting the instnmient, engages 
that he will pay it according to the tenor of his ac- 
ceptance, and admits: i. The existence of the drawer, 
the genuineness of his signature, and his capacity and 
authority to draw the instrument; and> 2. The exist- 
ence of the payee and his then capacity to indorse. 

A person placing his signature upcm an instrument 
otherwise than as maker, drawer, or acceptor, is 
deemed to be an indorser, unless he clearly indicates 
by appropriate words his intention to be bound in 
some other capacity. 

28. In construing the above section one who signs 
his name on the back of a note prior to delivery is 
an indorser.^ And the fact that persons signing their 
names in blank on the note of a corporation were re- 
spectively president and secretary, and as such executed 
it on its behalf, did not enlarge their individual liabil- 
ity, which was that of indorser only, who could not 
be held on presentment, demand and notice of non- 
payment by the owner.* 

29. A person, not otherwise a party to an instru- 
ment, who places thereon his signature in blank be- 
fore delivery, is liable as indorser, in accordance with 
the following rules: If the instrument is payable to 

* Bank of Montpeller v. Montpelier Lumber Co., 102 Pac., 685. 
3 Luckenbadc v. McDonald, 95 C. C. A. 604. 
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the order of a third person, he is liable to the payee 
and to all subsequent parties. If the instrument is 
payable to the order of the maker or drawer, or is 
payable to bearer, he is liable to all parties subsequent 
to the maker or drawer. And» lastly, if he signs for 
the accommodation of the payee, he is liable to all 
parties subsequent to the payee. 

30. Presentment is not necessary in order to charge 
the person primarily liable on the instrument, but if 
the instrument is by its terms payable at a special 
place, and he is able and willing to pay it there at 
maturity, such ability and willingness are equivalent to 
a tender of payment upon his part. But, except as 
herein otherwise provided, presentment for payment is 
necessary in order to charge the drawer and indorsers. 

Where the instrument is not payable on demand pre- 
sentment must be made on the day it falls due. Where 
it is payable on demand presentment must be made 
within a reasonable time after its issue, except that, 
in the case of a bill of exchange, presentment for pay- 
ment will be sufficient if made within a reasonable 
time after the last negotiation thereof. 

3i, Presentment for payment to be sufficient must 
be made: 

1. By the holder or by some person authorised to 
receive payment on his behalf. 

2. At a reasonable hour on a business day. 

3. At a proper place, as herein defined. 

4. To the person primarily liable on the instrument 
or, if he is absent or inaccessible, to any person found 
at the place where the presentment is made. 
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32. Presentment for payment is made at the proper 
place : 

1. Where a place of payment is specified in the in- 
strument and it is there presented. 

2. Where no place of payment is specified, but the 
address of the person to make payment is given in the 
instrument, and it is there presented. 

3. Where no place of payment is specified, and no 
address is given, and the instrument is presented at 
the usual place of business or residence of the person 
to make payment. 

4. In any other case, if presented to the person to 
make payment, wherever he can be found, or if pre- 
sented at his last known place of business or resi- 
dence. 

33. The instrument must be exhibited to the per- 
son from whom payment is demanded, and when it 
is paid must be delivered up to the party paying it. 

34. Where the instrument is payable at a bank 
presentment for payment must be made during bank- 
ing hours, unless the person to make payment has no 
funds there to meet it at any time during the day, 
in which case presentment at any hour before the 
bank is closed on that day is sufficient. 

35. Where the person primarily liable on the in- 
strument is dead, and no place of payment is speci- 
fied, presentment for payment must be made to his 
personal representative, if such there be, and if with 
the exercise of reasonable diligence he can be found. 

Notwithstanding the death of the maker, notice of 
dishonour must be given to the indorser. 
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36. Where the persons primarily liable on the in- 
strument are liable as partners, and no place of pay- 
ment is specified, presentment for payment may be 
made to any one of them, even though there has been 
a dissolution of the firm. Where there are several 
persons, not partners, primarily liable on the instru- 
ment, and no place of payment is specified, present- 
ment must be made to them all. 

37. Presentment for payment is not required in 
order to charge the drawer where he has no right to 
expect or require that the drawer or acceptor will 
pay the instrument. 

Presentment for payment is not required in order 
to charge an indorser where the instrument was made 
or accepted for his accommodation and he has no 
reason to expect that the instrument will be paid if 
presented. 

38. Delay in making presentment for payment is 
excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable 
to his default, misconduct, or negligence. When the 
cause of delay ceases to operate, presentment must 
be made with reasonable diligence. 

Presentment for payment is dispensed with: i* 
Where after the exercise of reasonable diligence pre- 
sentment as required by the act cannot be made ; where 
the drawer is a fictitious person; by waiver of pre- 
sentment, express or implied. 

39. The instrument is dishonoured by non-payment 
when: i. It is duly presented for payment, and pay- 
ment is refused or cannot be obtained; or, 2. Pre- 



Digitized by VjOOQIC 



6i4 BUSINESS MAN*S LEGAL ADVISER 

sentment is excused and the instmmenl is overdue and 
unpaid. 

Subject to tke proTtsions of this act, when the in- 
strument is dishonoured by non-payment^ an immediate 
right of recourse to all parties secondarily liable there- 
on accrues to the holder. 

40. Every negotiable instrument is payable at the 
time fixed therein without grace. When the day of 
maturity falls upon Sunday or a holiday the instru- 
ment is payable on the next succeeding business day. 
Instruments falling due on Saturday are to be pre- 
sented for payment on the next succeeding business 
day, except that instruments payable on demand may, 
at the optbn of the holder, be presented for payment 
before twelve o'clock noon, on Saturday, when Aat 
entire day is not a holiday. 

Where the instrument is payable at a fixed period 
after date, after sight, or after the happening of a 
specified event, the time of payment is determined by 
excluding the day from which the time is to begin 
to run and by including the date of payment. 

41. Where the instrument is made payable at a bank 
it is equivalent to an order to the bank to pay the 
same for the account of the principal debtor thereon. 

42. Payment is made in due course when it is made 
at or after the maturity of the instrument, to the 
holder thereof, in good faith, and without notice that 
his title is defective. 

43. When a negotiable instnmient has been dishon- 
oured by non-acceptance or non-payment, notice of dis- 
honour must be given to the drawer and to each in- 
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dorser, and any drawer or indorser to whom such no- 
tice is not given is discharged. 

The notice may be given by or on behalf of the 
holder, or by or on behalf of any party to the instru- 
ment who might be compelled to pay it to the holder, 
and who upon taking it up would have a right to 
reimbursement from the party to whom the notice is 
given. 

Notice of dishonour may be given by an agent, 
either in his own name or in the name of any party 
entitled to give notice, whether that party be his 
principal or not. 

44. Where notice is given by or on behalf of the 
holder, it enures for the benefit of all subsequent 
holders and all prior parties who have a right of re- 
course against the party to whom it is given. And 
where notice is given by or on behalf of a party en- 
titled to give notice, it enures for the benefit of the 
holder and all parties subsequent to the party to whom 
such notice is given. 

45. Where the instrument has been dishonoured in 
the hands of an agent, he may either himself give 
notice to the parties liable thereon, or he may give no- 
tice to his principal. If he gives notice to his principal 
he must do so within the same time as if he were 
the holder, and the principal, upon the receipt of 
such notice, has himself the same time for giving 
notice as if the agent had been an independent holder. 

46. A written notice need not be signed and an 
insufficient written notice may be supplemented and 
validated by verbal communication. A misdescrip- 
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tion of the instrument does not vitiate the notice 
unless the party to whom the notice is given is in 
fact misled thereby. 

47. The notice may be in writing or merely oral 
and may be given in any terms which sufficiently 
identify the instrument, and indicate that; it has been 
dishonoured by non-acceptance or non-payment It 
may in all cases be given by delivering it personally 
or through the mails. 

48. Notice of dishonour may be given either to 
the party himself or to his agent in that behalf. When 
any party is dead, and his death is known to the 
party giving notice, the notice must be given to a 
personal representative, if there be one, and if with 
reasonable diligence he can be found. If there be 
no personal representative, notice may be sent to the 
last residence or last place of business of the de- 
ceased. 

Where the parties to be notified are partners, no- 
tice to any one partner is notice to the firm even 
though there has been a dissolution. 

Notice to joint parties who are not partners must 
be given to each of them, unless one of them has 
authority to receive such notice for the others. Where 
a party has been adjudged a bankrupt or an insol- 
vent, or has made an assignment for the benefit 
of creditors, notice may be given either to the party 
himself or to his trustee or assignee. 

49. Where the person giving, and the person to 
receive notice resides in the same place, notice must 
be given within the following times: If given at the 
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place of business of the person to receive notice, it 
must be given before the close of business hours on 
the day following. If given at his residence it must 
be given before the usual hours of rest on the day 
following. If sent by mail it must be deposited in 
the post-office in time to reach him in usual course 
on the day following. 

Where the person giving and the person to receive 
notice reside in different places, the notice must be 
given within the following times: If sent by mail it 
must be deposited in the post-office in time to go by 
mail the day following the day of dishonour, or, if 
there be no mail at a convenient hour on that day, 
by the next mail thereafter. If given otherwise than 
through the post-office, then within the time that 
notice would have been received, in due course of 
mail, if it had been deposited in the post-office within 
the time specified in the last sub-division. 

50. Where a party receives notice of dishonour, 
he has, after the receipt of such notice, the same time 
for giving notice to antecedent parties that the holder 
has after the dishonour. 

51. Bills of exchange will next be considered. A 
bill of exchange is an unconditional order in writ- 
ing addressed by one person to another, signed by 
the person giving it, requiring the person to whom 
it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money to 
order or to bearer. 

52. The acceptance of a bill is the signification by 
the drawee to the order of the drawer. The accept- 
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ance must be in writing, and signed by the drawee. 
It must not express that the drawee will perform his 
promise by any other means than the payment of 
money. 

53. The holder of a bill presenting the same for 
acceptance may require that the acceptance be written 
on the bill, and if such request is refused may treat 
the bill as dishonoured. 

54. Where an acceptance is written on a paper other 
than the bill itself it does not bind the acceptor except 
in faTOur of a person to whom it is shown, and who, 
on the faith thereof, receives the bill for value. 

55. A bill may be accepted before it has been signed 
by the drawer or while otherwise incomplete, or when 
it is overdue, or after it has been dishonoured by a 
previous refusal to accept, or by non-payment. But 
when a bill, payable after s^^ht, fe dishonoured by 
non-acceptance, and the drawee subsequently accepts 
it, the holder, in the absence of any different agree- 
ment, is entitled to have the bill accepted as of the 
date of the first presentoient. 

56. An unconditional promise in writing to accept 
a bill, before it is drawn, is deemed an actual accept- 
ance in favour of every person who, upon the faith 
thereof, receives the bill for value. 

Where a drawee to whom a bifl is delivered for 
acceptance destroys the same, or refuses within twenty- 
four hours after such delivery, or within such other 
period as the holder may allow, to return the bill 
accepted or non-accepted to the holder, he will be 
deemed to have accepted the same. 
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57. The drawee is allowed twenty-four hours after 
presentment in which to decide whether or not he 
will accept the bill, but the acceptance, if given, dates 
as of the day of presentation. 

58. An acceptance is either general <m- qualified. 
A general acceptance, assents, without qualifica- 
tion, to the order of the drawer. A qualified ac- 
ceptance, in express terms, varies the effect of the biU 
as drawn. 

An acceptance to pay at a particular place is a 
general acceptance, unless it expressly states that the 
bill is to be paid there only, and not elsewhere. 

An acceptance is qualified which is: Conditional — 
that is to say, which makes payment by the acceptor 
dependent on the fulfilment of a condition therein 
stated. Partial — ^that is to say, an acceptance to pay 
part only of the amount for which the bill is drawn. 
Local — ^that is to say, an acceptance to pay only at 
a particular place. Qualified — ^as to time. The ac- 
ceptance of some one or more of the drawees, but 
not of all. 

59. The holder may refuse to take a qualified accept- 
ance, and if he does not obtain an unqualified accept- 
ance he may treat the bill as dishonoured by non- 
acceptance. Where a qualified acceptance is taken the 
drawer and indorsers are discharged from liability 
on the bill, unless they have expressly or impliedly 
authorised the holder to take a qualified acceptance, 
or subsequently assent thereto. When the drawer or 
an indorser receives notices of a qualified acceptance 
he must, within a reasonable timt, express bis dissent 
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to the holder, or he will be deemed to have assented 
thereto. 

60. Presentment for acceptance must be made: 
Where the bill is payable after sight or, in any other 
case, where presentment for acceptance is necessary 
in order to fix tiie maturity of the instrument; or, 
where the bill expressly stipulates that it shall be 
presented for acceptance; or, where the bill is drawn 
payable elsewhere than at the residence or place of 
business of the drawee. 

In no other case is presentment for acceptance nec- 
essary in order to render any party to the bill liable.* 

61. Presentment for acceptance must be made by 
or on behalf of the holder at a reasonable hour on 
a business day, and before the bill is overdue, to the 
drawer or some person authorised to accept or refuse 
acceptance on his behalf; and, where a bill is addressed 
to two or more drawees who are not partners, pre- 
sentment must be made to them all, unless one has 
authority to accept or refuse acceptance for all, in 
which case presentment may be made to him only. 

Where drawee is dead presentment may be made to 
his personal representative. 

Where the drawee has been adjudged a bankrupt 
or an insolvent, or has made an as6ignment for the 
benefit of creditors, presentment may be made to him 
or his trustee or assignee. 

When Saturday is not otherwise a holiday, present- 
ment for acceptance may be made before twelve o'clock 

* " Except as [above] provided, the holder of a bill which is 
required to be presented for acceptance, must either present it for 
acceptance or negotiate it within a reasonable time. If he faU 
to do so the drawer and all indorsers are discharged." 
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noon, on that day. A bill may be presented for ac- 
ceptance on any day on which negotiable instruments 
may be presented for payment by the law. When 
Saturday is not otherwise a holiday, presentment for 
acceptance may be made before twelve o'clock, noon, 
on that day. 

62. Presentment for acceptance is excused, and a 
bill may be treated as dishonoured by non-acceptance, 
in either of the following cases: Where after the 
exercise of reasonable diligence, presentment cannot 
be made; where the drawee is dead or has absconded, 
or is a fictitious person, or a person not having capac- 
ity to contract by bill; where, although presentment 
has been irregular, acceptance has been refused on 
some other ground. 

63. A bill is dishonoured by non-acceptance: 

1. When it is duly presented for acceptance, and 
such an acceptance as is prescribed by this act is re- 
fused or cannot be obtained; or, 

2. When presentment for acceptance is excused, and 
the bill is not accepted. 

Where a bill is duly presented for acceptance and 
is not accepted within the prescribed time, the per- 
6on presenting it must treat the bill as dishonoured 
by non-acceptance, or he loses the right of recourse 
against the drawer and indorsers. 

When a bill is dishonoured by non-acceptance an 
Immediate right of recourse against the drawers and 
indorsers accrues to the holder, and no presentment 
for payment is necessary. 

64. Where a foreign bill, appearing on its face to 
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be such, is di^onoured by non-acceptance it must b# 
dttly protested for non-acceptance; and wbere such 
a hSl, which has not previously been dishonoured by 
ncm-aicceptance, is dishonoured by non-payment it must 
be duly protested for non-payment. If k is not so 
protested the drawer and indorsers are discharged. 
Where a bill does not appear on its face to be a for* 
eign bill protest thereof in case of dishonour is un- 
necessary. 

65. The protest must be annexed to the bill or must 
contain a copy thereof, and must be under the hand 
and seal of the notary making it, and must ^>ecify: 

1. The time and place of presentment. 

2. The fact that presentment was made, and the man- 
ner thereof. 

3. The cause or reason for protesting the bill. 

4. The demand made and the answer given, if any, 
or the fact that the drawee or acceptor could not be 
found. 

66. Protest may be made by: 

1. A notary public; or, 

2. By any respectable resident of the ^ace where 
the bill is dishonoured, in the presence of two or 
more credible witnesses. 

67. When a bill is protested such protest must be 
made on the day of its dishonour, unless delay is ex- 
cused as herein provided. When a bill has been dtdy 
noted the protest may be subsequently extended as 
of the date of the noting. 

68. A bill must be protested at the place where 
it is dishonoured, except that when a bill, drawn pay- 
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able at the place of business or residence of some 
person other than the drawee, has been dishonoured 
by non-accepta2ice, it must be protested for non-pay- 
ment at the place where it is expressed to be payable, 
and no further presentment for payment to, or demand 
on, the drawee is necessary. 

69. A biM which has been protested for non-accept- 
ance may be subsequently protested for non-pay- 
ment. 

70. Where the acceptor has been adjudged a bank- 
rupt or an insolvent, or has made an assignment for 
the benefit of creditors, before the bill matures, the 
holder may cause the bill to be protested for better 
security against the drawer and indorsers. 

71. Protest is dispensed with by any circumstances 
which would dispense with notice of dishonour. Delay 
in noting or protesting is excused when delay is caused 
by circimistances beyond the control of the holder, and 
not imputable to his default, misconduct or negligence. 
When the cause of delay ceases to operate the bill 
must be noted or protested with reasonable diligence. 

J2. When a bill is lost or destroyed, or is wrongly 
detained from the person entitled to hold it, protest 
may be made on a copy or written particulars there- 
of. 

73. Where a bill of exchange has been protested 
for dishonour by non-acceptance, or protested for 
better security, and is not overdue, any person, not 
being a party already liable thereon, may, with the 
consent of the holder, intervene and accept the bill, 
supra protest, for the honour of any party liable 
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thereon, or for the honour of the person for whose 
account the bill is drawn. The acceptance for honour 
may be for part only of the sum for which the bill 
is drawn; and where there has been an acceptance 
for honour for one party there may be a further 
acceptance by a different person for the honour of 
another party. 

74. An acceptance for honour, supra protest, must 
be in writing, and indicate that it is an acceptance 
for honour, and must be signed by the acceptor for 
honour. 

75. Where an acceptance for honour does not ex- 
pressly state for whose honour it is made, it is deemed 
to be an acceptance for the honour of the drawer. 

y6. The acceptor for honour is liable to the holder, 
and to all parties to the bill subsequent to the party 
for whose honour he has accepted. 

yy. The acceptor for honour, by such acceptance 
engages that he wiH, on due presentment, pay the bill 
according to the terms of his acceptance, provided 
it shall not have been paid by the drawee; and pro- 
vided also, that it shall have been duly presented for 
payment and protested for non-payment, and notice 
of dishonour given to him. 

78. Where a bill, payable after sight, is accepted for 
honour, its maturity is calculated from the date of the 
noting for non-acceptance, and not from the date of 
the acceptance for honour. 

79. Where a dishonoured bill has been accepted 
for honour, supra protest, or contains a reference in 
case of need^ it must be protested for non-payment 
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before it is presented for payment to the acceptor for 
honour or referee in case of need. 

Presentment for payment to the acceptor for hon- 
our must be made as follows: 

1. If it is to be presented in the place where the 
protest for non-payment was made, it must be pre- 
sented not later than the day following its maturity. 

2. If it is to be presented in some other place than 
the place where it was protested, then it must be 
forwarded within the time specified in section forty- 
nine. 

80. The provisions of section thirty-eight apply where 
there is delay in making presentment to the acceptor 
for honour or referee in case of need. 

81. When the bill is dishonoured by the acceptor 
for honour it must be protested for non-payment by 
him. 

82. Where a billTias been protested for non-pay- 
ment, any person may intervene and pay it, supra 
protest, for the honour of any person liable thereon 
or for the hcmour of the person for whose account it 
was drawn. 

83. The payment for honour, supra protest, in order 
to operate as such, and not as a mere voluntary pay- 
ment, must be attested by a notarial act of honour, 
which may be appended to the protest or form an ex- 
tension to it. 

84. The notarial act of honour must be founded on 
a declaration made by the payor for honour or by his 
agent in that behalf, declaring his intention to pay 
the bill for honour, and for whose honour he pays. 
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And where two or more persons offer to pay a bill for 
the honor of different parties, the person whose pay- 
ment will discharge most parties to the bill is to be 
given the preference. 

85. Where a bill has been paid for honour all parties 
subsequent to the party for whose honour it is paid 
are discharged, but the payor for honour is subrogated 
for, and succeeds to both the rights and duties of the 
holder, as regards the party for whose honour he pays, 
and all parties liable to the latter. 

86. Where the holder of a bill refuses to receive pay- 
ment, supra protest, he loses his right of recourse 
against any party who would have been discharged 
by such payment 

87. The payor for honour on pa3ring to the holder 
the amount of the bill, and the notarial expenses ind- 
dental to its dishonour, is entitled to receive both the 
bill itself and the protest. 

88. Where a bill is drawn in a set, each part of 
the set being numbered and containing a reference to 
the other parts, the whole of the parts constitutes one 
bill 

Where two or more parts of a set are negotiated 
to different holders in due course, the holder whose 
title first accrues is, as between such holders, the true 
owner of the bill. But nothing in this section affects 
the rights of a person who in due course accepts or 
pays the part first presented to him. 

Where the holder of a set indorses two or more 
parts to different persons, he is liable on every such 
part, and every indorser subsequent to him is liable 
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on the part he has himself indorsed, as if such parts 
were separate bills. 

The acceptance may be written on any part, and 
it must be written on one part only. If the drawee 
accepts more t^n one part, and snch accepted parts 
are negotiated to different holders in due course, he 
is liable on every such part, as if it were a separate 
bill. 

When the acceptor of a bill, drawn in a set, pays 
it without requiring the part bearing his acceptance 
to be ddivered up to him, and that part at maturity 
is outstanding in the hands of a holder in due course, 
he is liable to the holder therepn. 

Except as otherwise provided, where any one part 
of a bill, drawn in a set, is discharged by payment or 
otherwise, the whole bill is discharged. 
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CHAPTER XVI 
BANK CHECKS 

1. How a check should be signed. 

2. Who, acting as a representative, can sign them. 

3. The law presumes a check is given in payment 

of a debt. 

4. When the giving of a check does not transfer a 

deposit the holder cannot sue the drawee for 
the amount. 

5. Cases in which a check does transfer a deposit. 

6. A drawer may stop payment of his check. 

7. Drawer's death works a revocation. 

8. Check is designed for immediate presentation. 

9. It is not due until payment is demanded. 

10. Drawee may refuse to pay if deposit is insufficient 

11. If drawer has no money the drawing of check is 

a fraud. 

12. A bank cannot permit an agent to use his princi- 

pal's money to discharge his own indebtedness. 

13. A public deposit belongs to the proper official. 

14. A bank is responsible to depositor for paying 

forged checks. 

15. Nor can it recover the money from an innocent 

holder. 

16. Payment on a forged indorsement does not pre- 

vent recovery by rightful owner. 
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17. Protest of checks on non-payment. 

18. Consequences of not presenting a check in proper 

time for payment. 

19. A check may be certified. 

20. What this implies. 

21. Cashier's authority to certify. 

22. Certification of forged check. 

23. Certification of insolvent drawer. 

24. Effect of inquiry about certification. 

25. Post-dated check. 

26. Right to return checks by clearing-house banks. 

1. A CHECK, as defined in the negotiable instruments 
act, is a bill of exchange drawn on a bank and pay- 
able on demand. Like every other instrument, a check 
must be properly signed. A check signed by an in- 
dividual with the word, "Agent," "Treas," or other 
descriptive term has sometimes been regarded as his 
individual check. By the modern law the intention 
of the signer is the guiding star. If, therefore, this 
is his way of signing checks for his pirncipal, the 
courts will give due effect to his intention. When 
the mode of signing is ambiguous it may be shown 
by oral evidence whether the signer intended to bind 
himself or his principal, or company. 

2. Again, who, acting in a representative capacity, 
can give checks? The president of a company is not 
authorised by virtue of his office to draw corporation 
checks; but authority may be granted him by charter, 
statute or usage. Nor can a partnership deposit be 
drawn on the check of an individual partner. But if 
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it should be thus drawn and applied to the use of 
the partnership, such action would afford protection 
to the partnership. Either of two executors or ad- 
ministrators can sign a check, but all who act as trus- 
tees must sign. A court of equity, though, should 
one of them abscond, ootdd order a bank to pay a 
check drawn by the other trustee. 

3. The law presumes that a check is given in pay- 
ment of a debt or for cash, and is evidence of the 
fact whenever the drawer had funds in the drawee's 
possession. The law presumes that checks taken by 
a creditor from his debtor, which he has received 
from another, are accepted as conditional payment, 
and not as a satisfaction of the debt. And this pre-* 
sumption can be overthrown only by clearly showing 
that they were accepted as cash, or that an agree- 
ment existed to receive them as tmconditional pay* 
ment 

4. In nearly every state a bank on which a check 
is drawn is under no legal obligation to the holder to 
pay or accept it, whether the maker's funds are suffi- 
cient for this purpose or not. In four or five states 
the effect of giving of a check to a person is to trans-* 
fer to him the amount of the maker's deposit there- 
in specified, and the check holder can sue the bank 
for the amount whenever payment is declined. In 
all other states the holder of a check cannot recover 
from the bank on which it is drawn, before accept- 
ance. In like manner the Negotiable Instruments Law 
provides that "a check of itself does not operate 
as an assignment of any part of the funds to the 
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credit of the drawer with the bank, and the bank is 
not liable to the holder unless and Hntil it accepts 
or certifies the check." A bank should not delay 
long either to pay, or to accept, or to refuse payment. 
It is not right to keep a check for several days and 
then refuse to pay. 

While this is the most general rule existing be« 
tween banks and chedc holders, these institutions have 
well defined duties to perform for their customers, 
the drawers. Their orders must be observed; and if 
a bank should decline to pay a check drawn on a suffi- 
cient fund belonging to one of its depositors, without 
a justifiable reason for so doing, the institution would 
be liable for whatever injury the depositor sustained. 
For example, should a bank decline to pay a check 
supposing that the maker's deposit was insufficient, 
when in truth it was ample, the institution would be 
liable for the consequences of dishonouring his order, 
even though its conduct was founded on the mistaken 
calculation of a bookkeeper. 

5. Though a check drawn in the ordinary form 
transfers no title to a bank deposit, it does effect 
a transfer whenever it is drawn for the whole amount 
due to the depositor. Then, indeed, the legal title 
is completely transferred on the delivery of the check 
even against the drawer, but if only a part is included 
in an order it will not have that effect unless it is ac- 
cepted by the drawee. The reason is technical for 
this distinction which, indeed, does not everywhere 
exist. 

6. A drawer may stop the payment of his check. 
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This is usually done by giving a notke to the bank 
on which the check is drawn. After receiving such 
a notice it can pay only at its periL 

7. The drawer's death works a revocation of his 
check, notwithstanding, should a bank pay his check 
afterward, without knowing of his end, the payment 
would be legal. Of course, in the states where a 
chedc operates as an assignment of the maker's de* 
posit, his death is without any significance. 

But wherever a statute authorises payment, notwith- 
standing the drawer's death, this can be done. 

8. A check is designed for immediate presentation. 
The holder, therefore, should present it for payment 
as soon as he reasonably can, and if he does not the 
retention is at his own risk. The Negotiable Instru- 
ments Law declares that ''a check must be presented 
for payment within a reasonable time after its issue, 
or the drawer wHl be discharged from liability there- 
on to the extent of the loss caused by delay." Delay 
in presentation, however, does not discharge the drawer 
unless he has been injured. The rules established for 
making presentation should be observed; for where 
they are not the risk of the drawee's solvency is as- 
sumed by the payee. 

9. A check is not considered due until payment 
is demanded, and in this regard differs from a bill 
of exchange or note, which is payable on a particular 
day. Consequently, the receiving of a check a few 
days after its date from the payee does not, like the 
receiving of an overdue bill, subject the holder to 
the objections that might have been raised by the 
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drawer against the payee. A delay of two or three 
days is not enough to put the receiver on inquiry 
concerning the coasideration for which the check 
was given, nar subject him to defences that might 
exist between the drawer and payee. Yet a check 
may be retained so long after its date without presen- 
tation as to cast discredit thereon; and when a check 
is presented for payment in a discredited condition 
the drawee bank should not pay it, and if it does 
the check cannot be charged to the depositor's ac- 
count. Again, as an overdue check is taken on the 
credit of the indorser, it is subject to the equities or 
defences that existed between the original parties. 

10. A bank may refuse to pay a check of a custo- 
mer whose deposit is insufficient to pay the full amount. 
In other words, the presenter cannot claim whatever 
there may be and retain his check for the balance. 
But if he is willing to surrender the check there is 
no reason why a bank should not pay him all it has 
belonging to the depositor. A bank that pays a check 
to a holder who has committed no fraud in present- 
ing it, though the deposit was insufficient, cannot re- 
cover the amount from him, but must look to the 
drawer. 

11. The drawing of a check on a bat^ in which 
the drawer has no funds is a fraud, both on the per- 
son to whom it is given and on the bank. And the 
holder is also guilty of fraud should he present it 
for payment, knowing the condition of the drawer's 
account. 

12. A bank cannot knowingly permit an agent or 



Digitized by VjOOQIC 



634 BUSINESS MAN'S LEGAL ADVISER 

trustee to use trust mooey to discharge his individual 
indebtedness, and ought to refuse to honour his check 
diverting the trust money. Nor should it permit him 
to transfer trust money to his own account, for this 
is often a fatal step to its further misuse. 

13. A deposit by a public officer belongs to his suc- 
cessor on his accession to office. A bank may with- 
hold payment from rival officials or boards that claim 
the deposit, until the question is legally determined 
in an action brought by tlie bank or by the officials. 

14. As a bank is presumed to know the signatures 
of its depositors, it cannot pay a forged check and 
charge the amount to the depositor's account. The 
principal exception to this rule is in the case of a 
check so negligently prepared that an alteration Is 
easily made. The maker must use care in filling 
up his check; if negligent in this regard he can 
blame no one but himself. 

15. Again, a bank that pays a forged check cannot 
recover the money from the payee when he is inno* 
cent. This may seem a hard rule, and is an exception 
to the general rule that money paid by mistake may 
be recovered. Both are innocent, one or the other 
must lose, but as the bank might, by greater vigi- 
lance have discovered the forgery, it must suffer. 
This rule applies only when the payee has not been 
negligent in any respect. When neither has been 
negligent, or both have been, the bank can recover 
the money. 

16. In like manner payment by a bank of a check 
on a forged indorsement is no defence against a re- 
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covcry by the rightful owner. Furthermore, an in- 
dorsement by a person bearing the same name as the 
payee, but not the real person, is a forj^ery, and pay- 
ment to him will not excuse the bank from payitig the 
true owner of the paper. ^ In like manner each of sev- 
eral successive indorsers, who have advanced money on 
paper payable to order, though having no title thereto 
because the first indorsement was a forgery, can re- 
cover from his immediate indorser. 

17. On refusal of payment, the holder should protest 
the check and notify the drawer as well as the in- 
dorsers, if there are any, whom he intends to hold for 
payment. If, however, the drawer has no funds in the 
bank at the time of drawing the check, presentment and 
notice are excused. 

18. Nevertheless, the consequences of not presenting 
a check within the proper time and notifying the drawer 
if it is not paid, are not the same as the consequences 
to the drawer of a bill from the holder's neglect to 
present it at the proper time to the acceptor for pay- 
ment. If this is not done by the holder of the bill the 
drawer is discharged. His liability is the same as 
that of an indorser. He promises to pay if the bill is 
properly presented to the acceptor and is not paid, and 
notice is given to him of the fact But the drawer of 
a check is not discharged by neglect or delay to 
present it for payment, unless he has been injured by 
the holder's remissness. He stiU is liable, because he 
is the primary debtor, unless he can show that he has 
suffered by the delay. The law, though, presumes that 
in some way he has been iajtu-ed, and, consequently. 
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the holder is obliged to prove that the drawer has not 
lost anything in order to recover the amount due. 

19. Checks are frequently certified. In doing this 
the title to that portion of the makers's deposit speci- 
fied therein is transferred to the holder, who thereafter 
is a depositor having the same rights as any other. 
The holder of such a check should present it promptly 
for payment, or he will sustain the loss should the 
bank fail ; and if it should pay the amount of a certified 
check long afterward to the original depositor, sup- 
posing that the true owner had disappeared, though 
requiring a bond of indemnity from him, this would be 
an acknowledgment that it belonged to the other. 

20. A certified check implies that it is drawn oh 
sufficient funds in the drawee's possession, that they 
have been set ap'art for its payment, and that they will 
be thus applied on the presentation of the check for that 
purpose. "The certification is equivalent to an ac- 
ceptance."* A distinction has been drawn between 
certification before and after delivery. The legal effect 
of the prior certification is to assure the party after- 
ward receiving it that it is genuine and will be paid. 
The kank is bound as well as the drawer.* The legal 
effect of a subsequent certification on the holder's 
presentation is te render the bank an absolute debtor 
and to release the drawer and all indorsers. 

21. A cashier is authorised to certify only those 
checks that are drawn in the usual manner. A bank 
would not, therefore, be liable on a certified check con- 

* Ncg. Inst. Law. 

' The drawer's liabilitjr dKiring the proper period for preseatiiig 
the chedk is the same at if it had not been certified. 
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taining an unusual stipulation. But when a cashier 
or other employee of a bank is authorised to certify 
the checks of drawers having sufficient funds, his trans- 
gression of instructions will not relieve the bank from 
responsibility to an innocent holder. 

Certification of a check before delivery does not 
alter the presumption that it was not received in abso- 
lute payment, but if the creditor, after receiving the 
check, instead of presenting it for payment, causes it 
to be certified by the bank, it becomes affective as pay- 
ment and the debt will be discharged as if the creditor 
had drawn the money and delivered it back to the 
bank as a deposit. The holder of a check who pro- 
cures it to be accepted or certified, thereby discharges 
the drawer and all indorsees. 

22. A bank that certifies a forged check must pay 
for, as someone must lose by, the deceit; although un- 
intentional, the bank in law must bear the loss. 

23. A drawer who obtains a certification after he 
becomes insolvent commits a fraud, and the bank has a 
right to reclaim or countermand the payment of the 
check unless it has been previously transferred to an 
innocent holder* 

24. Sometimes a bank is asked by a person who is 
about to take a certified check in payment of bonds 
or other property if it is good. The courts have not 
always regarded an affirmative answer in the same way. 
By some of them such an answer means that the signa- 
ture is good and that the bank will be responsible for 
the amount certified. More generally the meaning is 
narrower, that the certification and also the maker's 
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signature are genuine, and that his account is good for 
the amount certified. But the answer is no warranty 
or insurance that the amount stated in the check is the 
original or true amount. Nor can a bank reasonably 
be held by such an answer for the amount actually in- 
serted by the drawer, because it has no knowledge 
usually outside the check itself. As the inquirer usually 
believes that the answer to his inquiry covers the 
amount also, a second inquiry should therefore be made 
on this point in order to remove all doubt When a 
check is certified, as is often done, at the drawer's re- 
quest, the bank makes a record of it, and consequently 
is able to answer a subsequent inquiry concerning the 
amount certified correctly. But when a check is pre- 
sented by anyone else for certification, although the 
bank makes a record of its act, all that it can tell in 
reply to a subsequent inquiry is that the amount repre- 
sented by the check corresponds, or does not correspond 
with the amount certified. The excess of a raised cer- 
tified check that is paid may be recovered by the bank 
unless it acted negligently in making payment. 

25. Sometimes checks are post-dated — ^that is, on a 
later day than the one on which they were actually 
written. The object of thus dating them is to obtain 
delay in making payment, as the drawer simply under- 
takes to have the money in the drawee's possession on 
the day specified. A bank that pays an altered post- 
dated check before its true date cannot charge the 
amount against the drawer. In no case can a check 
that is paid before the time specified be charged to the 
drawer's account 
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26. Sometimes a rule exists among clearing-house 
banks that checks received through the institution for 
payment may be examined and returned by a specified 
time. Wherever this rule exists entries of them made 
by the receiving bank previously to that time or cuts 
or other marks on the checks, will not prevent their 
return, nor operate as an acceptance or payment. 
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CHAPTER XVII 
GUARANTY AND SURETY 

1. Guaranty defined. 

2. The promise must be to pay another's debt. 

3. What language must be used to describe a guaranty. 

4. It must be accepted. 

5. The claim must be presented against the debtor 

before proceeding against the guarantor. 

6. The limit of the guarantor's liability. 

7. When he can revoke his guaranty. 

8. Distinction between guarantor and surety. 

9. Distinction is sometimes difficult to understand. 

10. Surety ought to know the nature of his under- 

taking. 

11. Creditor is not required to give surety notice of 

non-payment. 

12. Note must be due before surety can give notice to 

collect. 

13. Notice should be in writing. 

14. When notice has been given creditor should not 

delay to collect. 

15. If more time As given to debtor the surety is dis- 

charged. 

16. Rights of parties to a security for the suret3r's 

benefit. 

17. Liability of a. surety incurred through an agent. 

18. Tender of more than the money due. 
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1. A CONTRACT of guaranty is an acknowledgment or 
promise for another. An obligation is created to pay 
if the person who is guaranteed, called the principal, 
is unable to recover the money due from the debtor. 
He must, therefore, bring an action within a reason- 
able time after the maturity of his claim against the 
primary debtor, and duly prosecute it, except in cases 
wherein nothing could be recovered were the attempt 
made.^ 

2. By the statute of frauds a guaranty must be in 
writing. The promise to pay must be proved by clear 
and satisfactory evidence. But it is not always easy 
to decide whether a promise relating to the debt or 
liability of a third person is, or is not, such an one as 
the statute requires should be in writing. When the 
promisor's chief purpose is, not to be responsible for 
another, but to serve his own purpose, his promise 
need not be in writing, though the promise in form is 
to pay another's debt 

3. What language ought to be used to describe a 
guaranty? On one occasion Chief Justice Gibson de- 
clared that warranty and guaranty signified the same 
thing, "the one usually, but not always, denoting a 
covenant in a conveyance, and the other denoting a 
parol promise." ** I hereby guarantee the payment of 
the within certificate," is a guaranty; so is the form, 
" I hereby guarantee payment of the within note with- 
out protest." But ** for a consideration I hereby agree 
to become security for the faithful performance," etc., 
is a contract of surety. And an order directing a 

^ Fonns of letters of credit see Vot VI, Appendix, Now 2U 
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person to give the bearer goods to a specified amount 
on the subscriber's account would render the person 
who gave it liable as a principal, and not as a guar- 
antor. A stipulation in an agreement for the sale of 
goods, that a part of the purchase money shall be paid 
in '* good notes/' is no guaranty of the solvency of their 
makers. 

4. To become binding a guaranty must be accepted, 
and notice of acceptance must be given to the guaran- 
tor unless the act of guaranteeing is followed by an 
immediate acceptance. Likewise, a guarantor of fu- 
ture credit is entitled to notice from the party giving 
the credit that he has been accepted, unless the credi- 
tor's offer and the guarantor's acceptance are con- 
current acts. But a direct promise to guarantee future 
indebtedness does not require an acceptance. For 
example, a guaranty of existing and future indebted- 
ness, '' unconditionally at all times," and a promise to 
sign a note for a purpose that is mentioned. Another 
guaranty of this character requiring no notice was thus 
expressed: "If A purchases a case of tobacco on credit, 
I agree to see the same paid in four months." And 
on another occasion the guarantor wrote: "Give A 
a little more time and I will see that you get your 
money." 

5. The law implies the due prosecution of the claim 
against the debtor by the party holding the guaranty, 
and failure to collect of him before the prosecutor can 
call on the guarantor. In other words, before the 
creditor can enforce his guaranty he must show that 
he has exercised due diligence to obtain payment from 
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the principal. Whether he has been reasonably dili- 
gent or not is a question of fact that must be deter- 
mined like any other whenever it arises. 

6. A guarantor cannot be held for a larger amount 
or longer time than the original debtor. When his 
liability ceases so does that of his guarantor. Nor 
can his liability be extended in any manner without 
his consent. 

7. Often, but not always, a guaranty can be revoked, 
unless it relates to an unfinished transaction. Nor 
can a guarantor do so when he has received a consider- 
ation for guaranteeing what he retains. But a person 
who has guaranteed the payment of goods to a specified 
amount, and, after a portion has been delivered, desires 
to revoke his guaranty for the remainder, can do so 
unless he has been paid for guaranteeing the entire 
amount. There may be cases in which he could not 
do this regardless of the consideration received. If 
a seller, for example, relying on a guaranty, had 
ordered goods specially, and was liable for them, he 
could insist on delivering them and require the guar- 
antor to fulfil his contract. 

8. The contract of suretyship is an original under- 
taking, and the person who guarantees or becomes a 
surety is called by that name, while the person for 
whose benefit the contract is made is called the princi- 
pal. The surety is bound to the full extent of the 
principal's liability. The contract of a surety in one 
respect is similar to a guarantor's, but differs from 
that of an indorser. The latter undertakes to pay 
after he has received notice of a demand and non- 
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payment by the maker, while no demand and notice are 
required to hold a guarantor or surety. But a guar- 
antor's liability does not become absolute until the 
creditor has exhausted legal means to collect of the 
debtor; while a creditor to whom one has become a 
surety is not obliged to resort to any legal means 
against the debtor, unless he is notified to so do by 
the surety, to establish his right to proceed against 
the surety himself. It is true that the creditor usually 
seeks first to collect of the debtor, but he may first 
proceed against the surety. Again, the creditor is 
always excused from proceeding against the debtor 
whenever nothing could be recovered from him, for 
the law does not require the prosecution of a useless 
action. 

9. While there is a difference between the liability 
of a surety and that of a guarantor, it is not alwa3ra 
easy to determine by the agreement which liability is 
assumed. On one occasion the owner of a judgmeni 
** guaranteed payment thereon in one year from date.** 
He was regarded as a surety, and as the time of pay- 
ment was extended without his consent he was dis- 
charged. On another occasion the indorsement on an 
order, "I hereby become security for C for the ful- 
fillment of the within obligation," created a contract 
of suretyship. Again, by the following indorsement 
the signer was declared liable as a surety: "I hereby 
acknowledge to be security for the within amount of 
$5,000 unless satisfactorily paid by W. W." So were 
the following indorsements : ** I will see the within note 
paid," "guarantee payment when due;" "agree to its 
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twins." The promise or contract of suretyship must 
be in writing to comply with the statute of frauds. 

10. A surety ought to understand the nature of his 
undertaking. If he does not he cannot ask to be re- 
lieved should one who has signed by mistake a note 
as maker be subsequently released. Nor can a surety 
on a note be relieved from liability to the holder who 
has taken it for a valuable consideration by showing 
that his instructions relating to the completion of it 
were not followed; for as the surety has created con- 
fidence by putting the note, though incomplete, into 
the debtor's hands, he must suffer the loss that befalls 
an innocent party. 

11. A creditor is not required to give notice to his 
surety of the non-payment of the note at its maturity, 
nor display any diligence in recovering from the debtor 
before proceeding against the surety himself. Conse- 
quently a surety is not discharged by the creditor's 
omission to bring an action against the principal debtor. 
But if a surety, or one properly authorised for him, 
gives his creditor a positive and clear direction to sue 
the principal debtor at a time when the debt can be 
collected, which is disregarded, the surety will be re- 
leased. 

12. The note or other obligation must be due before 
the notice can be given. A notice, therefore, by a 
surety on a note not yet due, that he will not remain 
responsible of the holder does not sue the principal 
debtor as soon as the debt becomes due, or that the 
holder must get another security, will not discharge 
the surety. 
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13. Formerly, the notice need not be in writing, 
though this was always regarded as better evidence, 
but in some states a statute has been enacted requiring 
a written notice. 

14. A creditor who has been notified must not ocly 
begin his action against the principal immediately, or 
without any unnecessary delay, but must prosecute 
it with all reasonable diligence. So long as a creditor 
is not notified his silence can never aflfect his remedy 
against the surety. Mere forbearance or delay, how- 
ever injurious to the surety, will not discharge him. 

15. If, for a consideration, more time is given to the 
principal debtor to pay, without the surety's consent, 
who is thereby prevented from proceeding against the 
debtor, this discharges the surety. Often he escapes 
through the creditor's forget fulness or disregard to 
obtain his acquiescence to an extension of the time of 
payment given to the debtor. Doubtless in most cases 
a surety would readily consent, but he is not asked, the 
extended time expires, the debtor does not pay, and 
the surety is released. 

16. Having shown the nature of a surety's undertak- 
ing, and when he is discharged therefrom, we shall 
next consider the rights of parties to the security often 
given to secure a surety. And first, a security held by 
a principal who is paid by the surety passes to the 
latter for his protection. For example, a mortgage 
that has been given to a creditor as security who is 
paid by the surety, passes to him. Again, a creditor, 
even though he may not have known in the beginning 
of the security held by a surety for his indemnity, or 
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for the payment of his debt, is none the less entitled to 
this additional protection. 

17. Sometimes the obligation of a surety is incurred 
by the request or solicitation of an agent. Whenever 
this is done, and the surety pays the debt for the prin- 
cipal's benefit, he is answerable to the surety. And if 
the secretary of an association has induced a person 
%o become a surety on a note, it cannot repudiate the 
secretar/s authority and yet retain the benefit of the 
act 

18. Should a party who has promised to pay money 
tender more than the whole debt, it would be generally 
valid, but the money must be tendered solely in dis- 
charge of the debt. If the object of the tender, besides 
discharging the debt, is to impose a liability on the 
creditor it is not valid. It has ever been held that 
the tender of a sum exceeding the debt, accompanied 
with the demand that the creditor shall make the chang«^ 
and return the balance, is in law no tender. 
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1. A PASTNERSHip IS a Combination of two or more 
persons of their property, labour or skill for the pur- 
pose of making a common profit By the uniform 
partnership act a partnership is " an association of two 
or more persons to carry on as co-owners a business 
for profit." Frequently the word firm is used instead 
of partnership but in law the term partnership is the 
more common.^ 

Any persons who are competent to transact business 
on their own account may form a partnership. A 
minor may enter into a partnership agreement, but 
he may avoid liability to partnership creditors. He 
cannot however set up his disability to relieve himself 
of his firm's debts and retain possession of its assets. 
If a minor falsely represents that he was of age and 
forms a partnership with an adult, the latter may dis- 
solve it and as between the two incur no liability. 
While a minor acts as a partner, he possesses the same 
power as any other. Again, no one but a minor can 
take advantage of his disability, for the disqualification 
is personal. 

Alien friends may be partners, but if war breaks out 
between their respective countries they become alien 
enemies and the partnership is dissolved or suspended* 

2. A secret partner is an actual participant in the 
profits of the concern, but is not avowed or known to 
be one. A dormant partner takes no part in, or con- 
trol of the business. Even though creditors do not 
know of their connection with the firm at the time of 
giving credit, both are liable, if their partnership re- 

1 For form see Vol. VI, No. 20. For other formi relating to 
partnership matters, No. 30. 
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lation is discovered, on the ground of their interest and 
participation in the profits. But if the relationship 
was known at the time of their purchase, and credit 
was given only to the open partner, the other would 
not be liable. A nominal partner holds himself out 
to the world as one, when in truth he is not He also 
is liable to creditors of the firm, for the reason that 
he justifies them in trusting the concern on his 
credit. 

3. A partnership usually has only one business name, 
but there is no objection to the use of different names, 
especially for distinct business transactions. Thus, 
there may be a firm of A, B & C for general business, 
and A, C & Co. for buying and selling negotiable 
paper. 

4. A single transaction of several persons from 
which neither profit nor loss arises, will not create a 
partnership. Nor will a purchase by them all if each 
party takes his distinct share. But persons may act 
as partners in a single transaction. On one occasion A 
chartered a vessel to take a cargo of flour from Phila- 
delphia to Lisbon. A part of the flour belonged to A, 
a part to B, and the remainder to C, who was in Lisbon. 
It was sent to C and was marked as his property for 
the purpose of protecting it from British cruisers. 
Had the vessel reached Lisbon the flour would have 
been sold by C. The three were regarded as partners 
in the transaction. More generally, whenever there 
is an agreement to enter into business, or to do some 
particular thing, and to share the profits and losses, 
this constitutes a partnership. The partners may agree 
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to share the profits in whatever proportion they please; 
in the absence of an agreement it is presumed they are 
to share equally. 

5. Partners may agree concerning the mode of divid* 
ing the losses, or that one or more of their number 
shall sustain them. An agreement of this kind is 
Talid between them, but all are responsible to third 
parties, unless they knew of the agreement More 
generally, stipulations in articles of co-partnership, 
limiting the power of a partner, are not binding on 
third parties who are ignorant of them. In other 
words, each partner is absolutely responsible to every 
creditor of all the debts of the firm. Business could 
not be safely done with a partnership were secret • 
agreements between the members binding on others. 
Unless outsiders have knowledge of th«n, they are 
in no way affected by them. 

6. Persons may be liable as partners to third parties 
who are not partners as between theaiselves. If by 
his speech or conduct B is led to believe by A that he 
is a partner in a firm, and thus believing a contract 
is made with A, to which the firm is a party, A is 
responsible, even though he is not a partner. Again, 
should he declare that he had an interest in the con- 
cern with others, or conducted the business of the part- 
nership as a partner, accepted bills or suffered his 
name to be used on cards, or signs, or in advertise- 
ments, the law would regard him as a partner. The 
reason for this rule is plain. It is to prevent loss to 
which creditors would be exposed. The declarations 
or acts, however, of one person cannot make another 
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person liable as a partner without his co-operation or 
consent by word or act. Again, though one should hold 
himself out to the world as a partner when he really 
was not, he would not be responsible to a creditor who 
knew the truth. 

7. What act may be regarded as establishing or tend- 
ing to establish the partnership relation is not easily 
answered. Two persons, not partners, who neverthe- 
less so act and speak as to lead the business men of the 
community in which they live thus to regard and 
trust them, the law considers as holding that relation. 
Therefore, should they purchase a stock of goods and 
agree to give their joint notes for them, and one 
partner in the other's absence should do so, his act 
would be strong evidence of a partnership, rendering 
both liable therefor. On one occasion a partner in a 
grocery store bought lumber on his account and gave 
a note signed in the firm's name, which the payee 
indorsed to L, who received it without any knowledge 
of the purpose for which it was given. Though the 
partner's conduct was a fraud, the firm was liable, 
but it would not have been had L known the nature 
of the transaction. Should two persons be sued as 
makers on a note signed by one, who is a member of 
a partnership, and the other should admit his liability, 
this would be evidence of the existence of a partner- 
ship. 

There has been much discussion concerning the 
test of a partnership. Sometimes the courts have said 
that the true test was an interest in the profits and in 
the sharing of the losses. Both have been regarded 
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as essential to create a partnership relation. Of late 
the courts look more to the actual intention of the 
parties and their actual ownership of the funds of the 
partnership. One may think that this question can 
always be easily answered, but it cannot be. Thus, a 
clerk may receive in the way of compensation a share 
of the profits for his skill or other ability. In such 
cases is he to be regarded as a partner, or is this divi- 
sion of profits simply a mode of remunerating him? 
The courts have not always been uniform in deciding 
this question. In the later cases, especially, a clerk 
who is renumerated in this manner has not been re- 
garded as a partner. Whenever a partnership fails, 
of course creditors are desirous of sweeping within the 
range of liability the greatest number of persons pos- 
sible, and it is on such occasions that this question 
arises concerning the composition of a partnership. 
The uniform partnership act provides: "The receipt 
by a person of a share of the profits of a business is 
prima facie evidence that he is a partner in the busi- 
ness, but no such inference shall be drawn if such 
profits were received in payment: (a) as a debt by in- 
stalments or otherwise; (b) as wages of an employ^ or 
rent to a landlord; (c) or an annuity to a widow or 
representative of a deceased partner; (d) as interest 
on a loan though the amount of payment vary with 
the profits of the business; (e) as the consideration 
for the sale of the good will of a business or other 
property by instalments or otherwise." 

8. Factors and brokers who do business for a com- 
mission on the profits, masters of vessels who engage 
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for a share of the profits, and seamen employed in the 
whale fishery, are not partners. The question relating 
to seamen engaged in whale fishing was decided many 
years ago, when that was an important industry. If 
there was a good catch then the profits might be very 
considerable ; if unsuccessful, then the seamen received 
nothing besides their living and perhaps their outfit 
for their toil. The shares they received were called 
lays; in one sense the business was a kind of lottery, 
depending largely on unknown conditions. 

9. A partnership usually may hold any kind of 
property; real estate as well as personal. It may be 
formed to buy and sell land, or cultivate it. Usually 
partnerships exist for the purpose of the production, 
or the purchase and sale of personal property. There 
are, however, land companies for the improvement 
and sale of land. The uniform partnership act de- 
clares that "all property originally brought into the 
partnership stock or subsequently acquired, by pur- 
chase or otherwise, on account of the partnership is 
partnership property. Unless the contrary intention 
appears, property acquired with partnership funds is 
partnership property." 

10. The authority of a partner is very great. Every 
partner is a general agent of the partnership, having 
authority to bind all its members and property in 
transactions that relate to the usual business of the 
firm. His authority extends to the making or indors- 
ing of negotiable paper, and to all transactions that are 
within the usual business of the firm. But the holder 
of an indorsed note or bill, who ought to have known 
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that the partner had no right to indorse it, has no 
claim against the partnership. 

11. He cannot make a contract of guaranty or surety- 
ship, or render his firm responsible for the debt of 
another. He cannot sign a letter of credit, nor submit 
a disputed claim to the decision of others, because these 
things do not belong generally and properly to com- 
mercial business. Of course, any acts of a partner 
may be adopted and ratified by his co-partners, and 
when they are, have the same force as if they had 
been originally authorised. Such ratification may be 
in a formal manner; or by doing things from which 
a ratification can be implied, especially receiving and 
retaining the results of such action; for example, 
taking and holding money resulting from a transaction. 

The contemplated action of the majority may some- 
times be restrained by the minority. A partner may 
stop a negotiation just begun, and prevent a bargain 
that would bind him, by giving notice to the party iti. 
season of his refusal. But a notice not given soon 
enough cannot prevent its completion, as such party 
ought not to suffer. 

12. A partnership has no seal and can have none. 
Deeds and other instruments are sometimes executed, 
A, B & Co., with a seal added or affixed to the name^ 
This, in truth, is no seal at all. But a seal to a deed 
given by a partnership has sometimes been declared 
to be the seal of each partner. As their intention in 
such cases is to make a good conveyance, the law in 
some states, perhaps, has been rather lax, declaring 
such in struments to be valid, notwithstanding their 
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obviously imperfect form. The correct mode of execu- 
tion by every partner is to sign his name and add 
his seal. 

13. Formerly a partner could not bind his co- 
partners by an instrument to which he had added a 
seal after his name, unless thereto authorised by a 
similar instrument. Even by acknowledging his 
authority afterward, the defect was not cured. Now, a 
partner may bind his firm by a sealed instrument ex- 
ecuted in the firm name and pertaining to ordinary 
partnership business whenever his partners consent 
before its execution, or adopt and ratify it afterward. 
Furthermore, their consent or ratification may be by 
word as well as by seal. 

14. Partners to bind each other must act as partners. 
Thus, a partner who should make a note and sign it in 
his own name and also his partner's name, would not 
bind his partner, for he has no authority to make such 
a note. His only mode of signing is the partnership 
name. If he signs as an individual he can be held 
as an individual; if he signs the name of another 
partner, without authority, the latter cannot be held 
liable thereon. 

15. The receiving of a new member constitutes in 
law a new firm. It may recognise the old debts by 
agreement, or by paying interest, or in other ways. 
[When this is done the new firm is liable for the old 
debts, but there must be some act from which the as- 
sent of the new member to become liable for the old 
debts may be inferred, otherwise he is not liable for 
them. Ordinarily, he would not think of doing such 
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a thing without receiving some kind of bene6t Con- 
stquently, the law protects him from liability unles5 he 
clearly has agreed or promised to pay them. 

i6. Money lent to a partner for partnership pur- 
poses is a partnership debt. Again, a partnership is 
responsible for money not used for partnership pur- 
poses, but borrowed under circumstances that justified 
the lender in supposing that it was to be thus used. 
And a partner who uses money that he has in his 
possession as a trustee for a partnership purpose with 
the knowledge of his partners renders the partnership 
liable therefor. Even though not knowing that the 
money was of this nature, if they were directly bene- 
fited by the transaction, they would be regarded as 
having authorised its use and consequently would be 
responsible. 

17. Without evidence showing to whom the credit 
was given, the fact that money lent to a partner was 
applied to the use of his partnership concludes its 
liability. 

18. A person who gives credit to a single partner can 
look only to him, although the money was applied for 
a partnership purpose; but a partner who declares 
that he is borrowing for the firm to which the lender 
gives credit, and the transaction is a fair one on the 
lender's part, renders his firm liable, although the 
money is wrongfully appropriated by the partner to 
his own use. The application of this principle has 
sometimes been severe on partnerships, but it is evi- 
dently just It is one of the consequences of the 
authority possessed by a partner. If, on the othei; 
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hand, a partner was not authorised to borrow unless 
with the consent of his co-partner, then a firm would 
often be hampered in doing business. It seems neces- 
sary, therefore, for the successful transaction of 
partnership business, that each partner should have 
authority to borrow, notwithstanding the greater 
danger of abusing it by thus wrongfully using money 
borrowed on the credit of a partnership for an indi- 
vidual purpose. If someone must lose in such transac- 
tions surely the partnership that has given rise to the 
creation of such authority ought to be the loser, rather 
than an innocent person who may have, trusted a mem- 
ber supposing that he had full authority to borrow 
money. 

19. The ground of liability of a partner for the 
acts of others is that of a general agency for the tran- 
saction of all business within the scope of the partner- 
ship. The law of partnership is only a branch of the 
law of principal and agent. As an eminent jurist has 
remarked, the real ground of liability of a person as a 
partner is that the business has been carried on by 
persons acting for him. 

By the uniform partnership act, "where by any 
wrongful act or omission of any partner acting in the 
ordinary course of the business of the partnership, or 
with the authority of his co-partners, loss or injury 
is caused to any person, not being a partner in the 
partnership, or any penalty is incurred, the partnership 
is liable therefor to the same extent as the partner so 
acting or committing to act." 

20. A partnership is liable only to one who deals 
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with a partner in good faith. Thns, one who receives 
neg^otiable paper bearing the firm's name, knowing 
that it was not given in the business of the firm, and 
was without consideration, cannot hold the firm. And 
a creditor of a partner who should receive for his 
separate debt a partnership security, would be guilty 
of a fraud unless the partner had, or was supposed by 
the creditor to have, the authority of the rest 

21. Again, a partnership may be liable for an injury 
caused by the criminal or wrongful acts of a partner 
committed in transacting partnership business, and 
especially if the partnership gave to the wrong-doer 
the means and opportunity of wrong-doing. Thus, 
co-partners are liable for the fraudulent representations 
of a partner relating to partnership business, though 
having no knowledge of them at the time they were 
made, nor approving of his conduct in making them 
after it was known. Says an eminent jurist : " It has 
long been established that a partner is liable for the 
consequence of frauds practised by his co-partner in 
the transaction of the business of which he was entirely 
ignorant, and although he derived no benefit from the 
fraud. This is upon the ground that, by forming the 
connection, partners publish to the world their con- 
fidence in each other's integrity and good faith, and 
implicitly agree to be responsible for what they shall 
respectively do within the scope of their partnership 
business." 

22, An illegal contract, however, made by a partner 
will not bind his partnership, for all the parties are 
supposed to know the law, that no bargain can be 
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enforced which is illegal. Thus, a partner who should 
borrow and agree to pay usurious interest, would not 
bind his partners by the transaction, for an agency or 
authority to an agent to violate a statute cannot be 
implied. Such an act is clearly illegal, and is not 
within the scope of a partner's authority. 

One who knows that two firms with a common 
member are distinct, must use ordinary care to find 
out with which one he is dealing. But if the contract 
is apparently within the scope of business of the firm 
with which, in the exercise of reasonable care, he sup- 
posed himself dealing, all members of that firm are 
liable to him. If the common partner acts for both 
firms in making a contract, and in any manner de- 
frauds one, as by using firm property of one to pay 
an individual debt to the other, the transaction is void- 
able.* 

23. Next we may inquire concerning the mode of 
dissolving a partnership. When the agreement says 
nothing, it may be dissolved at the pleasure of either 
party. No partner, however, can exercise this power 
wantonly, to the injury of the other partners, without 
making himself responsible for the losses caused by his 
act. If there be an agreement, fixing a period for its 
existence, this is binding. 

24. Should either partner attempt to transfer or 
assign his interest, for the purpose of withdrawing 
from the firm against the will of the others, and with- 
out good reason and contrary to his agreement, a court 
of law would prevent him from thus acting. For the 

' Rowley on Partnership, § 420. 
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consequence of transferring his interest would be to 
dissolve the partnership, and surely he ought not to 
be permitted to do this without good reason. If, 
however, a proper reason exists he may transfer his 
interest. By so doing the person to whom his interest 
is transferred does not become a member of the firm. 

25. The death of a general, or even special partner, 
causes a dissolution. His personal representatives, 
who are his executors or administrators, do not take 
his place unless the terms of the partnership state that 
they are to succeed him. There are various reasons 
why death should dissolve a partnership. First of all, 
when persons form a partnership they are supposed to 
know each other, their ability, means, etc., their general 
fitness to engage in the common enterprise, and it 
would be inexpedient for the law to permit others to 
take the place of a deceased member. It is true that 
a dissolution in case of death may work hardship, and 
perhaps loss to a partnership, by the withdrawal of the 
means, credit, and ability of the deceased member. 
That is one of the risks always taken in forming a 
partnership; but it is safer to regard a partnership as 
dissolved whenever a member dies than it would be as 
continuing. 

26. If either party is unable to do his duty by reason 
of insanity or imprisonment, or is guilty of wrong- 
doing, a court will declare the firm to be dissolved ; and 
if the original agreement was a fraud a court will also 
declare it void from the beginning. 

. 27, Whenever a dissolution is thus decreed or de- 
clared an account will be taken by the partners, when 
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requested by any partner. Moreover, a court will order 
a sale of the effects and distribute the proceeds. Such 
a decree will also be made when a partner dies or 
becomes bankrupt 

28. The sale of the entire interest of a partner by 
order of the court, to pay his individual indebtedness, 
causes dissolution. A partner may owe a large sum of 
money outside the partnership for his individual tran- 
sactions, and his interest in the partnership may be 
taken by creditors to satisfy their claims. This is by 
no means an infrequent thing. The dissolution thus 
caused may be, indeed, unfortunate for the other 
partners, but it is one of the risks of uniting in the 
undertaking. 

29. The retirement of a partner also causes a disso- 
lution. The law regards the remaining partners as a 
new firm, even though the name remains unchanged. 

30. A retiring partner should give notice by public 
advertisement of his retirement. It is also said that he 
should give personal notice, by letter or otherwise, to 
all who usually do business with the firm. This is not 
the rule everywhere. After such a notice he is not 
responsible, even though his name is retained by the 
other partners in the firm without his consent. Nor 
is he responsible to anyone who has actual knowledge 
•f his retirement. 

31. A dormant or secret partner is not liable for a 
debt contracted after his retirement, although no 
notice has been given by him; for, as he is unknown 
and cannot add credit to the firm, his retirement does 
not affect his liability^ 
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32. When the application of partnership assets art 
unaffected by prior disposition by the partners or by 
legal liens against them, " the general rule is that the 
assets of a firm are to, be applied in the following man- 
ner: (i) in payment of the debts of the firm to persons 
who are not partners; (2) in payment to each partner 
ratably what is due from the firm to him for advances, 
as distinguished from capital put in; (3) in paying 
each partner ratably what is due from the firm to him 
in respect of capital ; (4) the ultimate residue, if any, 
is divisible among the partners in the proportion Ia 
which profits are divisible under the partnership con- 
tract"* 

With respect to the payment of individual creditors 
the general rule is that firm creditors have a priority 
in firm assets, and creditors of individual partners 
a priority in their individual assets. Rowley says there 
has been much dissatisfaction with this rule, neverthe- 
less it is the most general one, and has been incor- 
porated in the partnership act 

33. Lastly may be considered the eflFects of disso- 
lution. If caused by the death of a partner the whole 
property goes to the surviving partners, not, indeed, 
as their own, but only for the purpose of liquidating 
the indebtedness of the partnership. If they continue 
the business with the partnership funds they do so at 
their own risk, and the representatives of the deceased 
may require the return of the capital he invested and 
also his share of the profits. 

34. The survivors are not partners, but simply 

* Rowley on Partnership, 8 534. 
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owners with the representatives of the deceased of the 
stock or property in their possession. After a dis- 
solution no one has authority to make new contracts 
in the name of the firm, except as we have already 
mentioned, in the way of settling its affairs. It is a 
common thing to provide that on the dissolution of a 
partnership by mutual consent one partner shall settle 
the affairs of the concern, collect and pay its debts, 
and the like, but this will not prevent any person from 
paying a debt to any other partner due to the firm. If 
this is done in good faith his release or discharge is 
valid. 

One of the most important changes made by the 
uniform partnership act relates to the liability of part- 
ners who continue the business after the retirement 
of a partner; or the admission of a new partner with- 
out liquidating the business. The act makes the credi- 
tors of the first or dissolved partnership also creditors 
of the partnership continuing the business. And *'a 
person admitted as a partner into an existing partner- 
ship is liable for the obligations of the partnership 
arising before his admission as though he had been 
a partner when such obligations were incurred except 
that this liability shall be satisfied out of partnership 
property." The effect of this obligation is to make the 
partnership property liable for the debts of the old 
firm. 

35. A liquidating partner can do many things. He 
can give renewal notes, make indorsements, and collect 
money that is due to the concern. He can also revive 
,a debt against the partnership that has become out- 
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lawed, because the owner has not collected it within 
the period fixed by law. 

36. After transferring the assets of a firm to any 
partner or other person for the purpose of liquidating 
its debts, any debtor who had notice of this would be 
bound to make payment to such person; and if he 
paid anyone else he cotdd be required to pay the money 
over again. 

37. An agreement between a liquidating partner and 
his other partners, whereby he is to take all the prop- 
erty and pay all the debts, though valid between them, 
has no effect on the rights of third parties. They 
have a valid claim against the partners, of which they 
cannot be deprived without their consent. The con- 
sent of a creditor may be inferred, though not from 
slight evidence. 

38. Lastly may be considered the subject of limited 
partnerships. These are the creation of statute and 
have been established in many states. A limited part- 
nership may be formed for transacting agricultural, 
mercantile, mechanical, mining or manufacturing busi- 
ness. The partnership may consist of one or more 
persons who are called general partners, each of 
whom is responsible for all the debts. Besides general 
partners, other persons, called special partners, who 
are not liable for the debts of the partnership beyond 
the amount thus contributed by them, may contribute 
specific sums in actual money as capital. The general 
partners only are authorised to transact business and 
sign for the partnership. The persons forming such 
a partnership are required to make and sign a ccr- 
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tificate containing the name under which the partner- 
ship is to be conducted, the general nature of the 
business, the names of all the general and special 
partners, and also the amount of capital contributed 
by each special partner, and the period for beginning 
and ending the partnership. 

A special partner may sell or assign his interest with 
the assent of his partner in writing without causing a 
dissolution of the partnership. A general partner with 
the written assent of his partner may also sell and dis- 
pose of his interest in the partnership ; or on his death 
his administrator may, in like manner, sell his interest 
for the benefit of his estate. A special partner from 
time to time may examine into the state and progress 
of the partnership and may advise concerning its man- 
agement, but he cannot transact any business nor can 
he be employed as an agent or attorney. Furthermore, 
the law generally provides that interference in its 
affairs contrary to law renders him liable as a general 
partner. The capital of the partnership may be en- 
larged by increasing the membership of special part- 
ners, or by new subscriptions from the old ones. 

The law in most states provides that the terms of the 
partnership must be recorded and published so that the 
public may have an exact knowledge of its nature; 
and all renewals or changes must have similar publicity. 
This is for the purpose of protecting the partners, as 
well as for the benefit of those doing business with the 
firm. 
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